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REQUEST FOR QUALIFICATIONS 

CONSTRUCTION MANAGER AT RISK SERVICES 
NEW GSA FACILITY AND REVELOPMENT OF WAKE COUNTY OFFICE PARK 

 
I. INTRODUCTION & PROJECT OVERVIEW 
 

Issuing Office:  Wake County Facilities Design and Construction 
Waverly F Akins Office Building  
336 Fayetteville Street, Suite 1103  
Raleigh NC 27601  

Owner Contact:  Dave Delcambre, AIA,  Project Manager  
david.delcambre@wake.gov  
office # 919.856.6353 
 

**Please contact to register in order to receive future 
addenda that may be issued.** 

Schedule: Pre-submittal meeting at Wake County Office Park, 
Commons Building (Rooms 100B & 100C): 
Friday October 3, 2025, at 10:00 AM 
RFQ Response Submission due:  
Friday October 24, 2025 no later than 12:00 PM noon  

 
Wake County Government is requesting Construction Manager at Risk qualifications packages for the 
planned new General Services Administration (GSA) facility and redevelopment of the Wake County Office 
Park on Carya Drive in east Raleigh.  The project will redevelop the Office Park by demolishing multiple aging 
existing buildings onsite and constructing new facilities that more effectively utilize the County-owned site and 
resources. The Office Park redevelopment in total will address longstanding space usage restrictions, 
consolidate operations, improve service delivery and better accommodate the space needs and future growth 
projections anticipated for multiple County departments.  
 
The project will be phased and includes the demolition of multiple existing buildings and new construction of 
a facility that will house the relocated General Services Center from its current location in downtown Raleigh, 
the Library Administration Building from its current location onsite and a Corporate Training Space. The 
reimagined Office Park will also provide a new cast-in-place three-level parking deck (~540 spaces) to serve 
the new facility, potentially with an elevated walkway that connects to the second floor of the new facility. Site 
improvements will consist of new surface parking, improved and realigned vehicular drive access for the 
Office Park and the neighboring Historic Oak View County Park and Olivia Raney Local History Library, 
stormwater improvements, site utilities and infrastructure (potentially including a campus approach to building 
systems), new buffer areas, and prepped pad areas for potential future phases of development.  
 
Existing onsite facilities within the redevelopment area that are to be demolished include:  

• Wake County Library Administration Building: 4020 Carya Drive (23,327 s.f.)  

• Agricultural Services Bldg:, 4001-E Carya Drive (28,151 s.f.)  
o (Cooperative Extension, Soil and Water, USDA Farm Administration and Youth Development)  

• Commons Bldg: 4011 Carya Drive (18,893 s.f.)   
o (Common meeting space(s)  

• Rural Development Economic Center: 4021 Carya Drive (18,644 s.f.)  
o (NC Rural Center)  
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At present, the General Services Center facility is located at 401 Capital Boulevard in Raleigh. The 
department is organized into five major service delivery divisions: Administration and Support Services, 
Facility and Field Services, Fleet Operations, Physical Plant and Safety and Security. Wake County General 
Services Administration operates and manages the County’s facilities, space functions and vehicle fleet 
primarily from this location in combination with other GSA support sites. A goal of the project is to consolidate 
these functions into a reimagined GSA located within the Office Park.  
 
The Library Administration Building (LAB) is currently located within the Office Park at 4020 Carya Drive and 
provides core mission support space for library system administration. This includes collection and circulation 
materials services and storage, outreach and communications, IT and other technical systems and collections 
support, and the transportation of library books throughout the system via three courier routes that depart 
from and return to the facility each weekday.   
 
The Office Park parcel is approximately 43 acres in total and Phase One of the planned redevelopment will 
involve approximately 20 acres mostly along the eastern half of the site.  The new GSA and LAB combined 
facility will be placed at the northeast portion of the site near Civic Blvd to align new fleet maintenance and 
loading dock functions with adjacent areas of light industrial properties. The two-story facility will house 
administrative offices, warehouses, shop spaces, training spaces, locker rooms, loading dock, vehicle 
storage, and support spaces in approximately 265,000 SF of enclosed floor space. The land is currently 
zoned OX-3, which must be rezoned for the intended new mix of uses.  The rezoning along with traffic 
analysis, subsurface utility exploration, site surveying, wetland delineation and stream buffer evaluation 
processes were initiated in August 2025 with the rezoning approval process expected to run until Spring 2026. 
 
 

 
Vicinity Map showing entirety of the Wake County Office Park (with Historic Oak 

View Park and Olivia Raney Local History Library)   
 
 



Request for Qualifications  
Construction Manager at Risk Services, Wake County   September 23, 2025 
 

3 

 

Partial Site Plan showing the Wake County Office Park (with Historic Oak View 
Park and Olivia Raney Local History Library)   

 
Conceptual Site Plan showing proposed new facility locations on the site 
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With much success, Wake County has used the Construction Management at Risk (CMAR) delivery method 
for constructing numerous buildings.  It is proposed that the CMAR method be used to implement the planned 
new buildings and site renovations at the Office Park. This Request for Qualifications outlines the steps the 
County will take in selecting a CMAR for the project. 
 

II. PROJECT TIMELINE & CURRENT STATUS. 
It is anticipated the CMAR selection will be finalized during the Schematic Design Phase of the project in late 
2025. Preliminary Design is expected to be completed in mid-October 2025 and Schematic Design will be 
completed in first quarter of 2026.  
 
The Office Park currently houses multiple County departments and other outside agencies. The County is 
facilitating the relocation of groups from the Rural Center and Ag Services Building to temporary off-site space 
in late 2026. The Library Administration, Olivia Rainey Library and Historical Oak View Park will all remain in 
operation during the first phase of construction of this project. 
 
The scope for the CMAR will require significant logistics planning, coordination, and collaboration with multiple 
stakeholders. General logistical and program considerations include:  
 
• The project will require site demolition and phasing of new work which will include vehicular access drives 

and road alignment, buffers, site amenities and utilities, construction of new GSA, LAB and Corporate 
Training Building and an accompanying multi-tier parking deck.  

• General Services service spaces are designed to support the management of County facilities and fleet 
and supports criminal justice, safety and security and general government functions. The facility includes 
administrative offices, meeting spaces, shop areas (metal, carpentry, signage, and trades) high-bay 
warehouse with loading dock, covered vehicle storage, mailroom, and fleet garage (lifts, parts storage, 
and fluid distribution). 

• Library Administration spaces are designed to support the central services of Library Administration, 
Library Information Technology, Collection Development Services, Library on the Go (the library system’s 
outreach vehicles) and Library Awareness (communications and graphic design). The facility includes 
administrative offices, meeting spaces, storage and support spaces, book hub, processing, and shipping 
and receiving areas that may include automated materials handling. 

• Corporate Training Spaces includes a variety of meeting room sizes, offices, and support spaces to serve 
the County’s training needs and replace the meeting space that will be demolished in the Commons 
Building. 

• Scheduling and reworking of vehicular access and drive areas onsite must be coordinated to 
accommodate site access to the current Library Administration Building, Historic Oak View County Park, 
and the adjacent Olivia Raney Library. The Library Administration Building will remain open during 
construction of the new facility and the existing building will be demolished after Library Administration 
moves into the new facility. Historic Oak View and Olivia Raney will remain open throughout construction.   

These complexities necessitate the expertise of a CMAR, which will bring significant value to the project 
through logistics planning, constructability recommendations, cost control, schedule control, monitoring and 
collaborative efforts that this delivery method offers. 
 
A brief summary of the anticipated project milestones is shown below:   
 

Activity/Task                          Completion Date 
CMAR Selection Finalized ................................................ November-December 2025 
Schematic Design Completion .......................................... February 2026 
Design Development Phase Complete ............................. June 2026 
Construction Document Phase Complete ......................... December 2026 
Permitting/Agency Approval .............................................. December 2026 - January 2027 
Initial GMP packages, Bidding & Contracting Phase ........ November 2026 - January 2027  
Award Construction GMP Contract ................................... February 2027 
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Begin Construction …………..………………………………March 2027 
Construction Complete………………………………… ...... October 2028 
Grand Opening  ................................................................. December 2028 
 
* This is a general schedule.  The Owner will entertain recommendations to phase portions of the 
work in order to provide for an earlier start to construction of the project, including the possibility of 
multiple GMP contract bid packages. 
 
 

III. FUNDING PLAN FOR THE PROJECT 
 
The funding for this project is captured in the Wake County Capital Improvement Plan. The budget set aside 
for construction of this project is $110 Million including contingency.  This is the combined cost of the 
complete site renovations including new buildings and parking deck, utilities, site development and includes 
general conditions, fee and overhead costs.  Select FF&E equipment will be integrated into the building and 
in some cases is not part of the budget referenced above. 
 
 
 
 

IV. DELIVERY METHOD FOR DEVELOPMENT OF THE PROJECT 
A general outline of the anticipated delivery approach to development of the project follows: 

 
A. Design, Bidding, Construction, Warranty Phase Professional Services  

 The design team listed below led by CPL has worked on initial planning, facility evaluations and 
prepared the programming phase of this project. This team will serve as the design team of record 
for the length of the project: 

  
• Programming and Architectural Design:  CPL Architecture, Engineering & Planning  

o Wendel – Fleet Maintenance Specialist  
o 720 Design – Library Equipment and Design Specialist 
o Stewart – Landscape Architecture & Civil Engineering 
o Lynch Mykins – Building Structural Engineering 
o McKim & Creed – Mechanical, Electrical & Plumbing Engineering 
o Bree & Associates – SD Cost Estimating 

• Specialty Building Systems Consultants (also under Wake County Contract):  
o REI Engineers – Roofing & Building Enclosure Consultant 
o Security Consultant – Protus3  
o Commissioning agent – TBD  
o Geotechnical CMT Preconstruction and Construction- TBD 

 
B. Construction Services - The County will select a well-established construction firm experienced  

with the North Carolina Construction Manager at Risk (CMAR) delivery method. 

• Preconstruction: Design Development and Construction Documents Phases: Construction 
Manager-at-Risk  

• Procurement: 
Minority Business Enterprise Outreach: Local firm with demonstrated success in recruitment and 
stimulation of interest by MBE firms (Part of CMAR Team) 
Bidding and Construction Contracting: Construction Manager-at-Risk  

C. Specialty Building Systems Consulting 

• Building Systems Commissioning: Commissioning Agent to be Selected by County 
• Construction Quality Assurance: Testing and Inspection Firms under Direct Contract with 

County to supplement Project Team basic services  
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D. Furniture, Furnishings, Equipment and Signage Procurement   

• Plans, Specifications, Bidding:  CPL Architecture, Engineering & Planning 
• Contracting Entity:  Wake County 
• Installation Coordinator: Wake County (with assistance from Project Team) 

 
 

E. Project Management Systems - The CMAR will be expected to implement and maintain a Web 
based project management service for the duration of the project.  These services shall be used to 
coordinate and track project correspondence, monitor construction activities, reporting and 
communications. 

 
V. OUTLINE SCOPE OF SERVICES 
The following outline scope of services is meant to give the proposers an overview of the minimum services 
required for this project.  The detailed scope of services will be contained in an Agreement for Construction 
Manager at Risk Services. 
 

A. Design and Pre-Construction 
• Review program, current programmatic budget with Designer, develop preliminary project 

schedule and identify key project issues for coordination with design team and owner. 
• With the Owner and Designer, review budget goals and establish objectives and options for the 

project to meet budget and schedule objectives.   
• Review plans and schedules for phased construction and provide phasing recommendations. 
• Develop a procurement schedule utilizing multiple GMP’s. 
• Regularly attend meetings with the Owner and Designer prior to construction and consult with 

project team regarding site use, site improvements and selection of building materials, systems 
and equipment.   

• Develop preliminary CPM schedule; include critical path for regulatory approvals/permitting. 
Indicate methods and sequencing of procurement (including long lead time procurement), 
milestone dates for receipt and approval of design documents, permitting, delivery schedules, 
installation(s) and construction completions and close out.  

• Develop and implement procedures for schedule adherence. Provide process to monitor risks 
and deviations from the baseline schedule and corrective recovery procedures to keep schedule 
on track for timely and within-budget completion.  

• Perform “constructability” and maintainability reviews of the design documents at each phase of 
design.  

• Develop cost modeling, estimates and schedules; from design development phase to 
construction documents phase  

• Provide detailed construction cost estimates, in CSI format and sorted by trade bid packages. 
Provide such estimates for special systems comparison as needed.  

• Provide quality, value and cost analyses of different construction methods in each major trade 
group for potential quality, cost and schedule enhancements.  

• Develop value engineering options and preliminary Guaranteed Maximum Price (pre-GMP) 
information.  

• Prepare and coordinate construction delivery and staging 
 

B. Bidding and Contracting  
• Prepare list of bid packages, advertise and distribute bidding documents 
• Identify bidders and coordination of early bid packages. Develop and generate bid documents 

and prequalify bidders for all packages.  
• Schedule and conduct pre-bid conferences in conjunction with the Designers.  
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• Conduct minority business outreach program to encourage their participation.  
• Review and analyze bids and work with Owner to develop Guaranteed Maximum Price (GMP) 

recommendations.  
• Coordinate with Owner on estimation of contingency amounts  

 
C. Guaranteed Maximum Price  (Post Bid GMPs)  

• Identify number of GMPs required to best suit project budget and schedule 
• Develop draft Guaranteed Maximum Price (GMP) documents 
• Reconcile schedule and cost against pre-established budget and schedule.  
• Execution of principal trade and specialty contracts 
• Develop Final Guaranteed Maximum Price document  
• Develop Minority Trade Contractor Participation summary 

 
D. Construction Phase 

• Maintain on-site staff for management of construction activities. Conduct and record job 
meetings.  

• Coordinate utility connections and installations, staging, security, street and sidewalk closures, 
site entry including access to other adjacent County properties to remain occupied during 
construction  

• Development of project control and management processes 
• Develop and maintain detailed Critical Path (CPM) schedule including delivery, approvals, 

inspection, testing, construction and occupancy.   
• Development of process for Requests for Information (RFI’s) and Architect’s Supplemental 

Instruction (ASI’s)  
• Prepare and submit change order documentation for approval of the Designer and Owner.  
• Develop and maintain a system providing cost control through progress payment review and 

verifications according to the approval schedule and contract amounts. 
• Maintain records and submit weekly and formal monthly reports to Designer and Owner. A cost 

event (use of allowances or unused items in the Schedule of Values or contingency) tracking 
spreadsheet shall be updated immediately upon submittal of cost event usage request and noted 
once approved. This document’s purpose is to maintain a running total amount of allowance 
usage, both requested and approved.  

• Maintain electronic log/ manual throughout construction that includes all RFI’s, ASI’s, submittals, 
project architect’s supplemental instructions (ASI’s), meeting minutes, inspection reports, photos, 
cost events and change orders  

• Maintain a system for review and approval of shop drawings, submittals, samples and product 
data.  

• Maintain quality control and ensure conformity to plans.  
• Coordinate post-completion activities, including all closeout, warranty and record documents 
• Coordinate and monitor the satisfactory resolution of “punch-list” items.  
• Coordinate building systems commissioning activities.  
• Coordination with any owner required/ provided equipment installations 
• Resolution of potential claims  
• Preparation of reports  
• Develop and maintain as-built drawings for duration of the project  

 
E. Project Closeout/Warranty 

• Coordinate furniture, furnishings and equipment deliveries/ installation, procured by Owner as 
specified in the contract.  

• Submit record drawings for approval of the Designer and the Owner  
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• Coordinate and/or deliver O&M training for end users 
• Assist in transition to occupancy 
• Receive, record and satisfactorily address all warranty items and issues 
• Coordinate warranty period walk-throughs and resolve all warranty issues to satisfaction of the 

Owner 
 

VI. SUBMISSION REQUIREMENTS 
Submittals shall be made on 8.5” x 11” paper, side bound with Table of Contents and reference divider tabs 
separating key sections. The total submittal shall not exceed forty (40) single-sided pages.  Supplemental 
proposal documents (legal history, financials, team member resumes, trade contractor listing) are not 
included in the 40-page limitation.   

All pages are to be consecutively numbered.  A thumb drive with a digital copy of the submission, PDF format, 
shall accompany the hard copies when submitted. All materials not clearly labeled “Trade Secret” or 
“Confidential” shall become property of Wake County and will be considered public documents (Reference 
Section X – Documents Confidentiality).   

The bold alphabetized sections A-F that follow correspond to the reference tabs to be provided with your 
submission:   

A. Response Cover letter and Addenda Acknowledgement   
B. Qualifications and Experience  
C. CMAR Completed Projects & Commitments  
D. Proposed Project Team   
E. Project Approach  
F. Questionnaire & Responses  

(include Submittal Certification Form)  
Supplemental information to be provided and can be submitted separately outside 40-page count:  

• Resumes Supplement  (separate bound document)  
• List of Recent Trade Contractors  (separate envelope marked ‘Confidential’)  

G. Financial Stability (separate envelope marked ‘Confidential’) 
H. Legal History (separate envelope marked ‘Confidential’)  

Appendix (license information, Joint Venture agreement or ‘teaming agreement’ if applicable)  

 
Submittals must include, at a minimum, the following:   

A. Response Cover Letter and Addenda Acknowledgement  
The response should contain a brief single page cover letter / executive summary, signed by a principal 
in the firm indicating his or her title and that he / she has authority to submit the response on firm’s behalf 
and acknowledging receipt of addenda.   

• The cover letter shall include no more than a one-page Executive Summary that clearly outlines 
and summarizes the overall capability of the firm to perform the work as noted.  

• The cover letter shall also clearly include specific acknowledgement of any addenda per the 
format noted below. (Failure to acknowledge addenda that have been provided by the County 
can be cause for rejection of the response.)  

• The cover letter should contain the following statement:  

The undersigned has the authority to submit this response on behalf of (name of company) in 
response to the above Request for Qualifications dated   ----------- for providing Construction 
Manager at Risk services for the New GSA Facility and Redevelopment of Wake County 
Office Park.    

The principal place of business is __________________.   
 
ADDENDUM NO ________ ACKNOWLEDGED BY:  ______________ 
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B. Qualifications and Experience   
Overview and Profile of CMAR Firm(s) 
• Provide corporate history of firm including year first organized and year of incorporation, 

corporate structure, partners, major shareholders etc. and confirmation of authority to conduct 
business in North Carolina. Include all licenses and any subsidiary or affiliated companies in 
which principals have financial interest. 

• Provide organizational chart of company, including joint venture partners. If respondent is a joint 
venture firm or partnership, the respondent must provide all identification information for all 
parties and requirements for all parties (i.e. licenses, insurance etc.) as requested.   

• Provide contact information for key executive(s) assigned to this project. (If a joint venture, there 
must be a lead partner in the joint venture such that the primary decision maker is clearly defined 
for the County.)  

• Describe years in business, length of time firm has provided construction services and dollar  
volume of all construction projects completed within the last five (5) years by year.  

• Provide the number of full-time employees within your company. If company has multiple branch 
offices, list the number of full-time employees within the local branch office, and/or the office from 
which the company proposes to provide services for this project.  

• Submitters must possess all licenses required by North Carolina law and shall submit proof of 
current licensing within an appendix to the response. Please indicate the location of the firm’s 
office from which the project will be managed. The County may reject responses from any firm if 
it does not comply with State-required licensure.   

 
Joint Ventures  

RFQ responses from joint ventures will be considered.   The organization and terms of 
agreement between the joint venture partners will affect the evaluation of the RFQ response.  
The joint venture agreement should be submitted with the RFQ response and included in an 
appendix.  If the joint venture partners intend to organize a single-purpose limited liability 
company, corporation or partnership, the operating agreement, bylaws, shareholders 
agreement or partnership agreement as appropriate should be submitted with the response.  If 
the joint venture partners are submitting the response pursuant to an interim agreement or 
“teaming” agreement, the interim agreement should be submitted along with a draft of the 
proposed joint venture agreement. 
 
There must be a lead partner in the joint venture such that the primary decision maker is clearly 
defined for the County.  The County reserves the right to reject any proposal submitted by a 
joint venture in which the terms of the joint venture agreement are not acceptable to the 
County.  Any such joint venture arrangements proposed for a final contract agreement that 
cannot be resolved to the satisfaction of the County or which are unable to be resolved to the 
satisfaction of the County in a timely manner in order to adhere to the project schedule shall be 
cause for rejection. 

 
 

C. CMAR Completed Projects & Commitments 
 
Construction Management at Risk Services:  
1. Provide the number of years the company has provided CMAR related services.  

2. List all public or privately funded North Carolina CMAR projects completed or begun within  
the past five (5) years including completion date and dollar value.  

3. Provide the following information on the three (3) listed projects that you believe to be most  
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similar or relevant, completed in the past five (5) years. Include detailed summaries on the extent 
to which pre-construction and construction phase services were provided including the following 
information: 

a. Project Description  
• Location, basic project description, square footage, number of stories 
• Total cost at completion 
• CM fees earned for each project as a percentage of GMP (construction) 
• Preconstruction fee.  
• Describe experience in the prequalification of bidders, proposed approach to preliminary 

and final GMP packages, and bidding, evaluation and award procedures. Provide 
successful strategies on re-bidding for instances where the minimum number of bidders 
has been / was not obtained. 

• Bid date and comparison of final estimated cost for the GMP immediately before bids  
were opened and actual cost of work immediately after bid opening (before VE) 

• Provide a detailed explanation if project cost exceeded initial GMP or estimated cost  
• Identify the quantity and total value of approved change orders.  
• Minority Business Participation achieved as a percentage of the Total Contract Amount 

or GMP (as applicable) for each project. 

• List proposed team members who worked on each project.  

b. Time and Schedule 
• Show your record of meeting Substantial Completion dates for CMAR projects for  

each of the projects listed above. 
• Provide a detailed explanation if project completion date was beyond the completion  

date as adjusted by change order(s).   

c. Reference Information – (It is preferred that references be made aware that the firm has 
submitted qualifications for this project and may be contacted for reference.) Provide contact 
information for each of the following: 
• Developer (if appropriate)  
• Owner’s Project Manager  
• Architect  
• Your firm's Project Manager  

4. Provide a list of all the company's current “Construction Manager at Risk” project commitments 
in North Carolina including the name, location, time frame to complete, and the following 
information for each project: 
• Total Project budget  
• Construction cost  
• CMAR preconstruction fee  
• CMAR construction management fee  
• Contact information for Owner and Lead Designer for each project 

 
D. Proposed Project Team  

• Provide Project Staff Organization Chart (In-house and Consultant team members). Include 
information identifying relationships and roles of each key individual, who s/he will report to 
in the overall project organization and identify who will serve as: project manager; signatory 
licensee (i.e. the professionals of record); discipline leaders (site, building plumbing, 
mechanical, electrical); field representatives, etc.   
Staff members assigned to this team shall demonstrate proficiency in Logistics Planning, 
Value Engineering, Constructability Reviews, Cost Modeling/Estimating, Project 
Tracking/Reporting, Requests for Information, Shop Drawings, Quality Control, Project 
Scheduling, and other construction-related skill sets. Explain current workload and any 
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anticipated / upcoming projects to be awarded to your firm that can affect the management 
of this project. 

• Provide brief resumes of each key Project Team member and staff; at minimum, list proposed 
Project Executive, Project Manager and Superintendent, list years of experience with the 
company, year of overall experience and relevant experience to this project. Include 
information explaining team members’ experience and roles working together on past 
projects.  
The identified Project Manager for the CMAR will be that individual who will be continually 
involved in daily interactions and project meetings for the project duration. Include a 
statement from your firm committing to assigning these proposed personnel if your firm is 
selected and noting that the approved project management personnel will not be removed or 
reassigned without approval in writing from the Owner.  

Resumes should be included in a Supplemental bound document and included with 
the CMAR’s submittal package.  The Resume Supplement will not count towards the 
proposal page limitation.   

 
E. Project Approach  

Project Understanding: Describe what would be your Team’s general approach to this project 
should your firm be selected and how you would implement and maintain a commitment to quality 
and performance standards. 

Project Planning: Provide a brief narrative addressing how the proposer will provide professional 
construction services under the CMAR method of delivery for this project in both the pre-
construction and construction phases for:  

• Logistics Planning 
• Multiple Phases / GMPs 
• Value Engineering  
• Constructability Reviews  
• Cost Estimating and Budget Management  
• Quality Control  
• Adherence to Project Schedule and Staffing Plan  

 
1. Minority Business Enterprise (MBE) Outreach: Identify your five (5) most successful 

projects relative to MBE participation (i.e., goals were met or exceeded); Describe what 
strategies were used to make these projects successful; Specifically indicate the percent 
MBE participation on each of the five (5) projects.  

 
2. Identify how you will achieve maximum “Local” trade contractor and supplier involvement. 

Describe your relationship with local trade contractors by providing list of trade 
contractors with whom you have done business in North Carolina within the past five (5) 
years.  (Information can be submitted in a separate envelope marked "Confidential-
Do Not Release Publicly” – any information in the separate envelope will not count 
towards the proposal page limitation) 

 
3. Describe how the project team proposes to use technology to manage and control the 

project, including Building Information Modeling and a shared submittal system. 
 

4. Description of the CMAR's Safety Program and information including:   
• Historical safety record  
• Whether the firm has had or is under investigation currently for any work-

related injuries or fatalities or had any local safety and/or OSHA citations in last 
five (5) years  

• Brief description of written comprehensive safety plans / program / procedures 
and policies including how firm ensures any workers with limited language 
ability understand training given   
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• Firm’s strategies for implementing best safety operational practices and 
standards  

• Firm’s requirements for making all trades and laborers aware of safety 
procedures and how safe conditions are maintained on the job site 

• Storm and inclement weather safety planning    
 
Fully complete, sign, notarize and submit the “Submittal Certification Form” included as 
Section XI attachment in this RFQ. 
 

 
F. Questionnaire & Responses  

Considered as part of the 40-page limit.  Respondents are required to provide and submit responses 
to the following questions 1-11.  Each question is to be included and listed in italics in the respondent’s 
submission, followed by the response in normal type style. 

 
1. Provide an overview: what is your team’s philosophy and approach for organizing and managing 

logistics, safety, staging, site access, demolition and construction activities for a phased site 
redevelopment project with multiple new buildings and shared vehicular access areas?  
 

2. Explain your procedures for document quality control and coordination. How would your team 
manage the various trade packages in the design and procurement phases and the review and 
coordination of drawings and specifications?   
 

3. How would your team provide cost management services on this project using the CMAR delivery 
method?  Provide the best cost-model format you have used on other projects. 
 

4. Describe: what is your proposed method and time frame for developing the Guaranteed 
Maximum Price?    
 

5. Explain: what management tools, techniques and procedures would you use to monitor and 
maintain the project schedule (from schematic design through closeout of the project)? How 
would you work with the Designer and Owner to identify schedule deviations and potential risks 
and develop recovery schedule when needed to keep the project on track for timely and within-
budget completion?   
 

6. Describe: what is your approach to collaboration with the Owner and the Design Team relative 
to project design and materials/systems research? How will you ensure the functional, aesthetic, 
and quality requirements are satisfactorily addressed for this project? 

 
7. Describe your approach: How would your team identify, address and mitigate maintenance and 

operability concerns that might arise in design and/or construction regarding project components 
and proposed materials?   How would you coordinate with the Owner and Design Team for 
successful resolution?   
 

8. Describe your team’s approach to encouraging MBE participation to assure compliance with the 
County’s MBE Policy. County MBE Resolution is attached to this RFQ in Appendix B. 
 

9. How do you manage the time and quality aspects of the process of reviewing and approving 
subcontractor submittals, clarification requests, issuance of bulletin drawings, development of 
cost proposals, identification and justification of change orders, payment requests, 
commissioning, third-party testing coordination, final inspections and assembly and submission 
of the project close-out documents? 
 

10. How do you manage project close out to quickly provide for occupancy with minimal punch list 
items and warranty issues? What is your approach to collaborating with the project design team 
on punch list items for proper resolution?   
 



Request for Qualifications  
Construction Manager at Risk Services, Wake County   September 23, 2025 
 

13 

11. Describe your team’s commitment to the success of this project. Why do you believe your 
assembled team is the best choice for this project?  

 

G. Financial Stability  

(Information can be submitted in a separate envelope marked "Confidential-Do Not 
Release Publicly” – any information in the separate envelope will not count towards the 
proposal page limitation)  

 
• Attach an original letter addressed to Wake County from a surety company or its agent 

licensed to do business in North Carolina verifying company's capacity to provide adequate 
performance and payment bonds for this project.  

 
 

H. Legal History  
Provide information for past five (5) years (Information can be submitted in a separate 
envelope marked "Confidential-Do Not Release Publicly” – any information in the  
separate envelope will not count towards the proposal page limitation)  
Provide description of any claims not resolved within 180 days of Substantial Completion  
and/or any litigation for any project (CMAR or otherwise) completed within past five (5) years.  
Description should include any legal or technical problems, final solutions or outcomes and 
description of how your firm was involved in the outcome(s). This information should be 
completed with the firms comprising the Joint Venture (if applicable.)  

 
 

VII. SELECTION OF CMAR TEAM 
The selection process will be conducted in accordance with the requirements of N.C.G.S. 143-128.1. Firms 
shall be evaluated based on demonstrated competence and qualifications for the type of professional services 
required without regard to fee other than unit price information.  
 
An owner’s Selection Committee will evaluate the complete and acceptable responses to the RFQ that are 
timely and properly submitted. The Selection Committee will conduct a rigorous review and evaluation of the 
qualifications and experience of any firm that expresses interest in providing such services to the County.  
This approach ensures that the CMAR is selected in a fair and uniform manner, that the CMAR selected for 
the project is qualified and experienced in constructing public facilities and that every qualified CMAR has the 
opportunity to be considered for providing their services to the County. Firms participating in this selection 
process will be required to satisfy the County’s goals for minority participation.  
 
 

A. Process 
• Qualification Stage:  This Request for Qualifications (RFQ) is being publicly advertised on 

the County Finance Department’s Business Opportunities website and also notification sent 
to construction firms identified on the County’s current “Capital Improvement Program“ List 
of Firms that have previously expressed interest in being considered for providing CMAR 
services for this type of project.  Upon receipt of Submittal Packages from respondents, 
Selection Committee members will review and identify (“short list”) those teams that appear 
to be most qualified to provide services for the project. Firms will not be provided the actual 
results of any listing results but will only be advised of being shortlisted for interviews / 
presentations.   

 
• Presentations and Interviews:  Separate presentations and interview sessions will be 

scheduled with the “short-listed” firms. Those firms successfully advancing in the process will 
be invited to present their qualifications allowing the Selection Committee members to further 
evaluate each firm. Promptly after the interviews the Selection Committee will make their final 
selection. 
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• Contract Negotiations: Following the Selection Committee’s final determination the Facilities 
Design & Construction office will be directed to negotiate final terms, conditions and fees for 
a CMAR services agreement at a fair and reasonable cost with the best qualified firm.  In the 
event negotiations prove unsuccessful with this team, the County will initiate negotiations 
with the next highest ranked short-listed firm.  
 

B. Proposal Submittal Timeline 
The key activities and milestone dates for the CMAR team selection and contracting process are 
listed below.  Note that this is a very tight submittal schedule: 

 
                Activity Milestone Date(s) 
RFQ Advertised & Distributed September 23, 2025 
Pre-Submittal Meeting at the Site, Commons Bldg:  October 3, 2025 
Deadline for Respondent Written Questions to FDC October 13, 2025 
FDC Response to Questions  October 16, 2025 
Proposal Submission Due Date and Time  October 24, 2025 (12:00 PM) 
Announce “Short Listed” CMAR Teams November 5, 2025 
Selection Committee Interviews “Short Listed” CMARs Reserve November 12-14, 2025 
CMAR Team Selection Completed November 21, 2025 
Contract Negotiations Completed December 17, 2025 
 

C. Evaluation Criteria 
Criteria similar to the following will be used to evaluate submittals from CMAR Teams and to select 
Teams for further consideration.  The order in which criteria is listed does not indicate any priority, 
rank or relative importance. The Selection Committee will establish the relative importance and final 
listing of evaluation criteria. 

 
1. Past performance on similar projects. 
2. Qualifications and experience of CMAR team proposed for the project. 
3. Capabilities and experience in the CMAR method on publicly funded projects. 
4. Experience and successful relationship with local trade contractors and suppliers. 
5. Proposed approach and proven success in encouraging minority participation. 
6. Demonstrated success in cost control and maintaining schedules on publicly funded projects. 
7. Current workload and staff availability for the project. 
8. Proposed approach to delivering construction services for projects of this type (including 

satisfactory response to this RFQ). 
9. Proximity to and familiarity with the area where the project is located. 
10. Record of successfully completed projects without significant legal, technical or safety problems. 
11. Other factors that may be appropriate for the project. 

 
VIII. DUE DATE FOR SUBMITTING QUALIFICATIONS 

Responses to the RFQ delivered to any other location will not be considered "received" until they arrive at the 
physical location for Facilities Design & Construction offices at 336 Fayetteville Street, Suite 1100 specified 
below.  The County recommends against the use of mail or delivery services that will not guarantee delivery 
directly to the physical location.  The County will not waive delay in delivery resulting from need to transport a 
response from another location, or error or delay in delivery on the part of the carrier. 

Responses received after the due date will not be opened or advance in the evaluation process. Submittals 
received after the deadline will be removed from consideration and returned unopened.  
 
Nine (9) complete printed packages along with one (1) digital thumb / flash drive PDF version must be 
received at the following address by 12:00 pm (noon) EST, on Friday, October 24, 2025:  
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To: County of Wake  
Facilities Design & Construction 

 Attention:  Dave Delcambre, AIA  Facilities Project Manager 
 email: david.delcambre@wake.gov 
 phone (office): (919) 856-6353 

Delivery Address:   Mailing Address: 
336 S. Fayetteville St.  PO 550 
Wake County Office Building,  Wake County Office Building, 
Suite 1100    Suite 1100 
Raleigh, NC 27601   Raleigh, NC 27602 

 
IX. GENERAL COMMENTS OR CLARIFICATIONS 

 
A. Any cost incurred by respondents in preparing or responding to this RFQ shall be the 

respondents’ sole responsibility. The County is not responsible and will not pay any costs 
associated with the preparation, submittal, or presentation / interview of any Response.   

 
B. All responses, inquiries or correspondence relating to this RFQ will become the property of Wake 

County when received (subject to Section X - Confidentiality). It is the Respondents’ responsible 
for submitting and marking confidential information appropriately in the manner required by North 
Carolina law for any such materials to be held as confidential to the extent permitted by North 
Carolina law.   

 
C. Wake County has sole discretion and reserves the right to reject any and all responses received 

with respect to this RFQ and to cancel the RFQ process at any time prior to entering into a formal 
agreement.  The County reserves the right to request additional information or clarification of 
information provided in the response without changing the terms of the RFQ.   

 
D. Respondents are advised to refrain from contact with Selection Committee members.  Any 

specific questions regarding the Request for Qualifications should be directed in writing 
to the Wake County Facilities Design & Construction office at the email listed above for 
the Owner’s contact: Dave Delcambre, AIA  Project Manager. 

 
 

X. CONFIDENTIALITY OF DOCUMENTS 
In general, documents that are submitted as part of the response to this RFQ will become public records and 
will be subject to public disclosure.  North Carolina General Statutes Section 132-1.2 and 66-152 provide a 
method for protecting some documents from public disclosure.  If the CMAR Team follows the procedures 
prescribed by those statutes and designates a document “confidential” or “trade secret”, the County will 
withhold the document from public disclosure to the extent that it is entitled or required to do so by applicable 
law. It is the responsibility of the respondent to properly designate materials that may be protected from 
disclosure under North Carolina law as such and in the form required by law prior to the submission of such 
materials to the County.  
 
If the County determines that a document that the CMAR Team has designated “confidential” or “trade secret” 
is not entitled to protection from public disclosure, the County will provide notice of that determination to the 
contact person designated by the CMAR Team, in any reasonable manner that the County can provide such 
notice, at least five (5) business days prior to its public disclosure of the document.  If the CMAR Team does 
not designate anyone to receive such notice, or if, within five (5) business days after the designated person 
receives such notice, the CMAR Team does not initiate judicial proceedings to protect the confidentiality of 
the document, the County will not have any obligation to withhold the document from public disclosure. 
 
By submitting to the County a document that the CMAR Team designates as “confidential” or “trade secret”, 
the CMAR Team agrees that in the event a third party brings any action against the County or any of its 
officials or employees to obtain disclosure of the document the CMAR Team will indemnify and hold harmless 
the County and each organization’s affected officials and employees from all costs, including attorney’s fees 
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incurred by or assessed against any defendant, of defending against such action.  The CMAR Team also 
agrees that at the County’s request the CMAR Team will intervene in any such action and assume all 
responsibility for defending against it, and that the CMAR Team’s failure to do so will relieve the County of all 
further obligations to protect the confidentiality of the document. 
 
 
An electronic version of this RFQ is available at the Wake County’s website under Purchasing/Bids 
and Notices: http://www.wakegov.com/finance/business/rfp/Pages/bids.aspx   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

** This space intentionally left blank ** 
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XI. SUBMITTAL CERTIFICATION FORM  

CMAR RFQ FOR NEW GSA FACILITY AND REDEVELOPMENT OF  
WAKE COUNTY OFFICE PARK PROJECT  

 
**COMPANY NAME**  
 
Title:  
Attest:  
 
(SEAL)  
 
License number under which the project will be executed:  
Name license number above is held in  
 
 
REQUEST FOR QUALIFICATIONS  
 
VERIFICATION (Provide separate verifications for each Joint Venture or Partnership entity)  
 
I HEREBY CERTIFY THAT THE RESPONSES OF ARE CORRECT AND TRUTHFUL TO THE BEST OF 
MY KNOWLEDGE AND FOR THOSE RESPONSES GIVEN WHICH ARE BASED ON INFORMATION AND 
BELIEF, THOSE RESPONSES ARE TRUE AND CORRECT BASED ON MY PRESENT BELIEF AND 
INFORMATION  
 
This the    day of                                     2025.  
  (numerical date)   (month)  
 
**COMPANY NAME**  
 
Title:                               
 
STATE OF             
 
COUNTY OF  
 
I, a Notary Public in and for the County and State aforesaid, do hereby certify that personally came before 
me this day and acknowledged that he is of and by that authority duly given and as an act of, the foregoing 
instrument was signed by, its, attested by him/herself as Secretary, and sealed with the common seal of said 
corporation.  
 
IN WITNESS WHEREOF, I have hereunto set my hand and Notarial Seal this the______ day of 2025 
 
Notary Public  
 
My commission expires:  
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CONSTRUCTION MANAGER AT RISK SERVICES 
NEW GSA FACILITY AND REDEVELOPMENT OF WAKE COUNTY OFFICE PARK 

 
APPENDIX A 

 
Wake County Administrative Master Plan 2024 

 
 

Provided upon request via email to david.delcambre@wake.gov 
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Wake County MBE Resolution 
 
 

on following pages:  
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PART 1 WAKE COUNTY MINORITY AND WOMEN BUSINESS ENTERPRISE 
RESOLUTIONS FOR CONSTRUCTION CONTRACTS 

 
1.1 R-02-52 RESOLUTION UPDATING WAKE COUNTY PROCEDURES AND 

POLICIES RELATING TO COUNTY CONSTRUCTION 
PROJECTS AWARDED PURSUANT TO N.C.G.S. §143-128 ET 
SEQ. 

 
 WHEREAS, the North Carolina General Assembly has recently amended Article 
8 of N.C.G.S. Chapter 143, Public Contracts, to increase the threshold for public 
contracts which must be bid, and to make other changes related to construction methods, 
construction management and minority business participation, and  

 
 WHEREAS, Wake County has adopted resolutions directing the County Manager 
to prepare and maintain minority and women business enterprise programs for all 
construction projects funded by Wake County (R-88-20) and establishing a verifiable 
percentage goal for minority business in awarding construction contracts the costs of 
which exceed one hundred thousand dollars ($100,000)  (R-90-13), and  

 
 WHEREAS, recent amendments to N.C.G.S. §143-129(a) have increased the 
threshold amount of public construction contract which must be bid from one hundred 
thousand dollars ($100,000) to three hundred thousand dollars ($300,000), and  

 
 WHEREAS, N.C.G.S. §143-128(a1) has increased the permissible methods that 
public bodies may use in awarding construction contracts, and 

 
 WHEREAS, N.C.G.S. §143-128.2 now requires more extensive efforts and 
detailed record keeping related to minority business participation in construction projects,   
 
 NOW, THEREFORE, BE IT RESOLVED by the Wake County Board of 
Commissioners  

 
 Section 1. That Resolutions R-90-13 and R-88-20 be amended to provide that the 
County Manager be directed to establish policies and procedures for bidding and 
awarding County building projects which comport with the requirements of Article 8 of 
N.C.G.S. Chapter 143, Public Contracts, as it is from time to time amended, and which 
are consistent with the policies contained in those Resolutions. 

 



1.2 R-90-13 RESOLUTION TO ESTABLISH A VERIFIABLE PERCENTAGE 
GOAL FOR PARTICIPATION BY MINORITY BUSINESS IN THE 
AWARDING OF BUILDING CONSTRUCTION CONTRACTS 
AWARDED PURSUANT TO N.C.G.S. §143-128 

 
 WHEREAS, N.C.G.S. §43-128(c) requires each county to adopt, after notice and 
a public hearing, an appropriate verifiable percentage goal for participation by minority 
businesses (as defined in that statute) in the total value of work for building contracts the 
costs of which exceed one hundred thousand dollars ($100,000) and which are awarded 
pursuant to N.C.G.S. §143-128; and 

 
 WHEREAS, N.C.G.S. §143-128(c)(3) requires a county awarding a building 
contract the cost of which exceeds one hundred thousand dollars ($100,000) under a 
separate prime or separate specification contract system to adopt written guidelines 
specifying actions that will be taken by the county to ensure a good faith effort in the 
recruitment and selection of minority businesses for building contracts awarded under the 
separate prime or separate specification contract system; and 

 
 WHEREAS, N.C.G.S. §143-128(c)(4) requires a county awarding a building 
contract the costs of which exceeds one hundred thousand dollars ($100,000) under a 
single-prime contract system to adopt written guidelines specifying the action that the 
prime contractor must take to ensure a good faith effort in the recruitment and selection 
of minority businesses for building contracts awarded under the single prime contract 
system; and requires that action taken by the prime contractor must be documented in 
writing by the contractor to the County; and 

 
 WHEREAS, N.C.G.S. §143-128(b) requires that a county choosing to use a 
single-prime contract system must also seek bids for a building contract the cost of which 
exceeds one hundred thousand dollars ($100,000) under a separate prime or separate 
specification contract system and must award such building contract to the lowest 
responsible bidder or bidders for the total project; and 

 
 WHEREAS, N.C.G.S. §143-128(d) requires the county to award public building 
contracts the costs of which exceed one hundred thousand dollars ($100,000) without 
regard to race, religion, color, creed, national origin, sex, age or handicapping condition; 
and 

 
 WHEREAS, notice of the public hearing was duly published and the public 
hearing required by N.C.G.S. §143-128(c) was held February 19, 1990; 

 
 NOW THEREFORE, BE IT RESOLVED BY the Wake County Board of 
Commissioners 

 
 Section 1.  That Wake County shall have a verifiable goal of ten percent (10%) 
for participation by minority businesses in building construction contracts awarded 
pursuant to N.C.G.S. §143-128. 



 
 Section 2.  That for each such building contract put out for bids under the separate 
specification or the single prime contract systems, notice of the contract shall be 
transmitted to the Minority Business Development Agency in Raleigh, North Carolina 
and the North Carolina Institute of Minority Economic Development in Durham, North 
Carolina (hereinafter "minority agencies"). 

 
 Section 3. That for each such building contract put out for bids under the separate 
specification or single prime contract systems, documents related to the contract shall be 
available for inspection at a convenient and accessible location of which minority 
agencies shall receive notice. 

 
 Section 4. That for any such building contract put out for bids under the separate 
specification contract system, the County shall maintain records with respect to: 

 
a. those contractors or subcontractors that bid or otherwise respond to notice 

of the project, 
 

b. those contractors or subcontractors awarded contracts as part of the 
project, and 

 
c. the percentage of work on the project that is to be performed by minority 

businesses. 
 

 Section 5. That for any such building contract put out for bids under the single 
prime contract system, the single prime contractor shall: 

 
a. notify appropriate minority businesses of the portion of the project which 

will be subcontracted by the single contractor and solicit bids from those 
minority agencies. 

 
b. submit with his bids records with respect to: 

 
1. those minority subcontractors notified of the project and of those 

elements of the project for which subcontracts will be let, and  
 

2. those minority subcontractors that bid or otherwise respond to 
notice of the project, and  

 
3. those minority subcontractors awarded contracts as part of the 

project, and 
 

4. the percentage of work on the project that is to be performed by 
minority businesses. 

 



 Section 6.  That these policies shall be a part of the request for proposals for any 
such contract, and noncompliance by any single prime bidder shall be grounds for 
declaring the bid non-responsive. 

 
 Section 7. The County Manager is hereby authorized to impose additional 
requirements, not inconsistent with the requirements of this resolution and pursuant to the 
resolution of this Board enacted February 28, 1988, the purposes of which are to promote 
the goal and intent of this resolution. 

 
 Commissioner Heater moved the adoption of the foregoing resolution.  
Commissioner Ward seconded the motion and, upon vote, the motion passed 
unanimously this the 19th day of February, 1990.  

 
1.3 R-88-20 WAKE COUNTY, NORTH CAROLINA MINORITY AND WOMEN 

BUSINESS ENTERPRISE RESOLUTION FOR CONSTRUCTION 
CONTRACTS 

 
 WHEREAS, the Board of County Commissioners of Wake County, North 
Carolina desires that all segments of the population of Wake County have equal 
opportunity to compete for contracting and subcontracting work offered by the County; 
and 

 
 WHEREAS, it is in the best interest of Wake County to develop and maintain as 
large a pool of qualified, prospective contractors to draw upon as possible;  

 
 WHEREAS, it is the judgment of the Wake County Board of Commissioners that 
the County has a compelling interest to implement a minority/women business enterprise 
program to ensure the representative participation of all segments of the population in the 
County’s economy; and 

 
 NOW, THEREFORE, BE IT RESOLVED that the Board of County 
Commissioners of Wake County declares that it is their policy to provide minorities and 
women equal opportunity to participate in all aspects of the County’s construction 
program consistent with Chapter 143, Article 8 of the General Statutes of the State of 
North Carolina. 

 
 BE IT FURTHER RESOLVED that the Board of Commissioners of Wake 
County hereby directs the County Manager to prepare and maintain a minority and 
women business enterprise program for all construction projects funded by the County. 

 
 Upon motion of Commissioner Stout, seconded by Commissioner Zieverink, and 
upon roll call vote, the Board adopted the above resolution this 29th day of February 1988 

 
 



PART 2 MINORITY BUSINESS ENTERPRISE PARTICIPATION IN WAKE COUNTY 
BUILDING CONSTRUCTION AND REPAIR CONTRACTS 

 
2.1 POLICY STATEMENT 

 
 It is the policy of the County to encourage minorities to participate in its building 
construction, renovation and repair projects. 

 
 It is further the policy of the County to prohibit illegal discrimination against any 
person or business enterprise and to conduct its building construction, renovation and 
repair programs so as to prevent such discrimination. 

 
 It is the policy of the County in concert with other local, state and federal agencies 
and with the assistance of minority groups and agencies, to seek and identify qualified 
minority business enterprises (MBEs) and to offer them the opportunity to participate, 
and to encourage them to participate, in the County’s building construction and repair 
programs.  Under this policy, the County adopts the definition of MBEs contained in 
N.C.G.S. § 143-128.2.  

  
 It is the policy of the County to provide information and opportunities to minority 
business enterprises that are available to other business enterprises, and to establish 
procedures providing MBEs access to information and opportunities available to other 
business enterprises. 

 
 It is the intent of this policy to secure contractors’ participation and ensure 
competition.  Nothing in this policy shall be construed to require contractors or the 
County to award contracts or subcontracts or to make purchases of materials or 
equipment from minority business contractors or minority-business subcontractors who 
do not submit the lowest responsible, responsive bid or bids. 

 
 The County will award public building construction and repair contracts to the 
lowest responsible, responsive bidder as provided by Article 8 of Chapter 143 of the 
North Carolina General Statutes. 

 
2.2 SCOPE: This Policy Applies To Minority Business, Minority Persons, and 

Socially and Economically Disadvantaged Individuals [Ref: N.C.G.S. 
§143-128.2(g)] 

 
A. A Minority Business (MBE) is a business:  

 
1. In which at least fifty-one percent (51%) is owned by one or more 

minority persons or socially and economically disadvantaged individuals, 
or in the case of a corporation, in which at least fifty-one percent (51%) of 
the stock is owned by one or more minority persons or socially and 
economically disadvantaged individuals, and  

 



2. Of which the management and daily business operations are controlled by 
one or more of the minority persons or socially and economically 
disadvantaged individuals who own it.  

 
B. A Minority Person1 is a person who is a citizen or lawful permanent resident of 

the United States, and who is:  
 

1. Black, that is, a person having origins in any of the black racial groups in 
Africa;    

 
2. Hispanic, that is, a person of Spanish or Portuguese culture with origins in 

Mexico, South or Central America, or the Caribbean Islands, regardless of 
race; 

  
3. Asian American, that is, a person having origins in any of the original 

peoples of the Far East, Southeast Asia and Asia, the Indian subcontinent, 
the Pacific Islands;  

 
4. American Indian or Alaskan Native, that is, a person having origins in any 

of the original peoples of North America; or  
 

5. Female.  
 

C. A Socially and Economically Disadvantaged Individual is defined by 15 U.S.C. 
637 as a socially disadvantaged individual whose ability to compete in the free 
enterprise system has been impaired due to diminished capital and credit 
opportunities as compared to others in the same business area who are not socially 
disadvantaged. In determining the degree of diminished credit and capital 
opportunities, the federal government considers factors such as assets and net 
worth.   This category includes members of economically disadvantaged Indian 
tribes.  

 
2.3 VERIFIABLE GOALS FOR MINORITY BUSINESS ENTERPRISE 

PARTICIPATION2 
 

A. County Funded Building Construction or Repair Projects costing $5000 or more. 
  

1. The County has established a verifiable goal of ten percent (10%) for 
participation by minority businesses in building construction and repair 
projects covered by this section.  [Ref: N.C.G.S. §143-128.2 (a)] 

 
B. For Building Construction or Repair Projects Using State Appropriations or Other 

State Grant Funds Where the Project Cost is Equal to or Greater than One 

 
1 For building projects funded in whole or in part with federal funds, Hasidic Jews are also considered minority persons. 
2 Projects funded in whole or in part with federal funds will comply with applicable federal thresholds regarding Minority and 
Woman Owned Business Enterprises participation. 



Hundred Thousand Dollars ($100,000), the County shall use the State’s verifiable 
goal of ten percent (10%) for participation by minority business in building 
construction and repair projects covered by this section. [Ref: N.C.G.S. §143-
128.2 (a)] 

 
 
 
 
PART 3 REGULATIONS AND PROCEDURES FOR IMPLEMENTING MINORITY 

BUSINESS ENTERPRISE PARTICIPATION POLICY 
 

3.1 INFORMAL BUILDING PROJECTS:  Building construction and repair projects 
costing more than Five Thousand Dollars ($5,000), but less than Three Hundred 
Thousand Dollars ($300,000). 

 
A. County Responsibilities:  

 
1. Notify Minority Business Enterprises of bidding opportunities by one of 

the following methods: 
 

a) Advertise the project at the Raleigh/Durham/Triad Minority 
Business Development Center or similar institution, or;  

 
b) Advertise the project in an identified Minority Business Enterprise 

targeted newspaper(s) or;  
 

c) Attempt to contact Minority Business Enterprises totaling at least 
30% of the total number of vendors contacted   [Ref.: N.C.G.S. 
§143-129. (b)] 

 
2. Record all contractors contacted, along with the list of contractors 

provided with bidding documents. 
 

3. Identify Minority Business firms contacted and record their minority 
category. 

 
4. Record all contractors submitting bids, along with the amount of each bid.  

 
5. Within five (5) days of project completion, submit a completed “Informal 

Construction Project Report Form” to the Wake County Finance 
Department.  

 
6. The Wake County Finance Department will collect store, and report data 

and forms referenced in this Section 00600.  See Section 3.3 
 



B. Contractor Responsibilities:   
 

1. The Contractor will provide the following documentation, Wake County 
Form MBE-6, at contract closeout and prior to final payment by the 
county.  

 
a) A list of minority business’s used on the project, identifying the 

businesses name, type of work performed, and minority category. 
 

b) List the dollar amount paid to each minority business and the 
percentage it represents of the final project value. 

 
3.2 FORMAL BUILDING PROJECTS:  Building construction and repair projects costing 

Three Hundred Thousand Dollars ($300,000) or more. 
 

A. County Responsibilities: 
 

1. Advertise Building Projects.  When soliciting bids for formal building 
construction and repair projects, the county must  

 
a) Advertise or post notice of bid opportunities to MBE and other 

potential    bidders in trade publications (or whatever it is that we 
use now) and MBE targeted publications, plans review rooms or 
newspaper(s) with general circulation at least fourteen (14) days 
prior to the scheduled bid opening date.  [Ref:  N.C.G.S. §143-
128.2(e)(3)] 

 
b) Include the following in each advertisement or notice published: (i) 

a description of the work for which the bid is being solicited; (ii) 
the date, time, and location where bids are to be submitted; (iii) the 
name of the individual within the public entity who will be 
available to answer questions about the project; (iv) where bid 
documents may be reviewed; (v) notice of the date, time, and 
location of the prebid conference.  [Ref: N.C.G.S. §143-
128.2(e)(3)] 

 
2. Hold a prebid conference prior to bid opening for each project and assure 

a County representative is in attendance. [Ref: N.C.G.S. §143-128.2(e)(2)] 
 

3. Allow contractors to obtain, at least 10 days before the bid date, a 
complete set of Bidding Documents by providing a refundable deposit as 
outlined in the project Advertisement or published notice. Deposits will be 
refunded as stipulated in the Bidding Documents. [Ref: N.C.G.S. §43-
128.2(e)(2)] 

 



4. Include in the bidding documents for each project the following forms and 
a statement that all contractors submitting bids must include all applicable 
forms, fully completed, and that failure to file required forms with bids 
may be grounds for rejection of the bid. [Ref: N.C.G.S. §143-128.2. 
(c)(1)b.] 

 
a) Wake County Form MBE-1, identifying minority business 

participation;  
 

b) Wake County Form MBE-2, affidavit listing contractor’s good 
faith efforts to meet the 10% goal for MBE participation, including 
any advertisements, solicitations, and evidence of other specific 
actions to recruit minority businesses for participation in the 
project; 

       
c) Wake County Form MBE-3, affidavit evidencing contractor’s 

intent to perform all contract work with its own workforce; and 
 

d) A copy of the County’s MBE policy and procedures.  
 

5. Maintain all public records created for each project, including all records 
and documentation relating to MBE procedures, for a period of three years 
from the date of project completion.   See Section 3.3. [Ref: N.C.G.S. 
§143-128.2(i)] 

 
6. In any building or repair project financed in whole or in part with federal 

funds, the County must include a statement that all federal guidelines 
associated with the source of the federal funds must be complied with.  
For example, projects funded by HUD must comply with all requirements 
of 24 CFR §135. 

 
B. Contractor Responsibilities:   

 
1. All bidders on formal building construction or repair projects shall 

undertake a good faith effort to recruit minority businesses and provide 
documentation of meeting the minimum requirements of N.C. Gen. Stat. § 
143-128.2. 

 
a) Failure to comply with these procedural requirements and 

requirements for submittal of information in the Request for 
Proposals may render the bid non-responsive and may result in 
rejection of the bid.  [Ref: N.C.G.S. §143-128.2.(c)(1)] 

 
b) All contractors, including first-tier subcontractors on construction 

manager at risk projects, that do not propose to do all of the 
contract work with their own workforce must advertise for 



minority subcontractor, vendors and suppliers at least ten days 
prior to submission of the contractor’s bid. [Ref: N.C.G.S. §143-
128.2.(f)(1)]   

 
2. Each bidder, including first-tier subcontractors for construction manager at 

risk projects, must submit a completed Wake County Form MBE-1 and 
Wake County Form MBE-2.  A contractor, including a first-tier 
subcontractor on a construction manager at risk project, that performs all 
of the work under a contract with its own workforce may submit a Wake 
County Form MBE-3 in lieu of Wake County Form MBE-2 otherwise 
required under this subsection.    [Ref: N.C.G.S. §143-128.2.(c)] 

  
3. The apparent lowest responsible, responsive bidder, must submit the 

following documents within 72 hours after notification of being the low 
bidder: 

 
a) Form Wake County Form MBE-4, an affidavit that includes a 

description of the portion of work to be executed by minority 
businesses, expressed as a percentage of the total contract price, 
which is equal to or more than 10% of the total cost of the contract; 
or 

 
b) Form Wake County Form MBE-5, documentation of good faith 

effort to recruit MBE participation in the project, including any 
advertisements, solicitations, and evidence of other specific actions 
demonstrating recruitment of minority businesses for participation 
in the project.  [Ref: N.C.G.S. §143-128.2.(c)(1)] 

 
4. Within 30 days after the award of the contract, or sooner if stipulated in 

the Bidding Documents, the contractor shall provide to the County with a 
list of all subcontractors that the contractor will use on the project.  [Ref: 
N.C.G.S. §143-128.2.(c)(2)] 

 
5. During the construction of a project, if it becomes necessary to replace an 

MBE subcontractor, the prime contractor shall advise the Owner in 
writing.  No MBE subcontractor may be replaced with a different 
subcontractor except for the following:  

 
a) If the subcontractor’s bid is later determined by the contractor or 

construction manager at risk to be nonresponsible or 
nonresponsive, or the listed subcontractor refuses to enter into a 
contract for the complete performance of the bid work; or  

 
b) With the approval of the County for good cause.  [Ref: N.C.G.S. 

§143-128.2.(d)] 
 



 Prior to substituting a subcontractor, the contractor shall identify 
the substitute subcontractor and inform the County, in writing, of its good 
faith efforts to replace with another MBE Subcontractor.  Good faith 
efforts as set forth in N.C.G.S. § 143-131(b) apply to the selection of a 
substitute subcontractor. [Ref: N.C.G.S. §143-128.2(d)] 

 
6. Prior to the final payment being due to the contractor Wake County Form 

MBE 6, which provides certification of actual work performed by 
Minority Businesses, must be submitted 

 
3.3 COUNTY RECORD KEEPING PROCEDURES FOR MONITORING 

CONTRACTOR COMPLIANCE ON COUNTY BUILDING CONSTRUCTION 
AND REPAIR PROJECTS. 

 
A. FORMAL CONTRACTS. The County shall maintain for three years from project 

completion date all records with respect to: 
 

1. Those contractors notified or solicited for each building construction or 
repair projects, noting all that are minority businesses and their minority 
category.  

 
2. Those contractors that bid or otherwise responded to advertisements or 

notices of building construction or repair projects, noting all that are 
minority businesses and their minority category. 

 
3. Prime contracts awarded, the amount of the contracts, identity of those 

that are minority business. 
 

4. The subcontractors utilized on projects, identity of minority 
subcontractors, type work performed by minority subcontractors amount 
paid minority businesses as reported by the prime contractor(s) awarded 
the bid. 

 
5. The percentage of work on the project performed by minority businesses 

as reported by the prime contractor.  [Ref: N.C.G.S. §143-128.2(i)] 
 

B. INFORMAL CONTRACTS:  Documents required to be kept by the County under 
this section will be maintained in the County Finance Department. 

 
1. The requirements for record keeping for Informal Contracts are the same 

as for Formal Contracts listed above. 
 



 3.4 COMPLAINT PROCEDURES. 
 

A. Formal and Informal Contracts: 
 

1. Alleged violations of the provisions of this MBE plan by any party should 
be reported in writing to the County Manager or his/her designee. 

 
2. The County Manager or his/her designee shall review all facts available 

and respond in writing.  Unresolved complaints may be presented to the 
Board of County Commissioners.  The decision rendered by the Board 
will be final. 



  
 

 

Attach to Bid 
 

Wake County Form MBE-1 (2002) 
 

Identification of Minority Business Participation 
 
I, ___________________________________________________________________________________ 

(Bidder) 
do hereby certify that on this project we will use the following minority business enterprises as construction 
subcontractors, vendors, suppliers or providers of professional services. 
 

Firm Name, Address and Phone # Work Type *Minority Category 

*Minority categories: Black, African American (B), Hispanic (H), Asian American (A) American Indian 
(I), Female (F) Socially and Economically Disadvantaged (D) 
 
The total value of minority business contracting will be ($) ___________________________. 



 

 

Attach to Bid 
 

Wake County – Form MBE-2 (2002) 
 

Listing of the Good Faith Effort 
 

Affidavit of             

(Name of Bidder) 

I have made a good faith effort to comply under the following areas checked: 

 
Bidders must earn at least 50 points from the good faith efforts listed for their bid to be considered responsive. 

(1 NC Administrative Code 30 l.0101) 

 
 1 – (10 pts) Contacted minority businesses that reasonably could have been expected to submit a quote and that were 

known to the contractor, or available on State or local government maintained lists, at least 10 days before the 

bid date and notified them of the nature and scope of the work to be performed. 

 2. -(10 pts) Made the construction plans, specifications and requirements available for review by prospective 

minority businesses, or providing these documents to them at least 10 days before the bids are due. 

 3 - (15 pts) Broken down or combined elements of work into economically feasible units to facilitate minority 

participation. 

 4 - (10 pts) Worked with minority trade, community, or contractor organizations identified by the Office of 

Historically Underutilized Businesses and included in the bid documents that provide assistance in 

recruitment of minority businesses. 

 5 - (10 pts) Attended prebid meetings scheduled by the public owner. 

 6 - (20 pts) Provided assistance in getting required bonding or insurance or provided alternatives to bonding or 

insurance for subcontractors. 

 7 - (15 pts) Negotiated in good faith with interested minority businesses and did not reject them as unqualified 

without sound reasons based on their capabilities. Any rejection of a minority business based on lack of 

qualification should have the reasons documented in writing. 

 8 - (25 pts) Provided assistance to an otherwise qualified minority business in need of equipment, loan capital, lines 

of credit, or joint pay agreements to secure loans, supplies, or letters of credit, including waiving credit that is 

ordinarily required. Assisted minority businesses in obtaining the same unit pricing with the bidder's 

suppliers in order to help minority businesses in establishing credit. 

 9 - (20 pts) Negotiated joint venture and partnership arrangements with minority businesses in order to increase 

opportunities for minority business participation on a public construction or repair project when possible. 

 10 - (20 pts) Provided quick pay agreements and policies to enable minority contractors and suppliers to meet cash 

flow demands. 

 
The undersigned, if apparent low bidder, will inter into a formal agreement with the firms listed in the 
Identification of Minority Business Participation schedule conditional upon scope of contract to be executed 
with the Owner. Substitution of contractors must be in accordance with GS 143-128.2(d). Failure to abide by 
this statutory provision will constitute a breach of the contract. 
 
The undersigned hereby certifies that he or she has read the terms of the minority business commitment 
and is authorized to bind the bidder to the commitment herein set forth. 

Date:     Name of Authorized Officer:        

                   Signature:       

Title:       

 

State of North Carolina, County of      

Subscribed and sworn to before me this   day of     20__ 

Notary Public      

My commission expires     
 

SEAL 



 

 

{Note:  Attach to Bid Only if Bidder Performs All Work With Own Workforces } 

 

Wake County Form MBE-3 (2002) 
 

Intent to Perform Contract with Own Workforce 

 

 

Affidavit of             

(Name of Bidder) 

 

I hereby certify that it is our intent to perform 100% of the work required for the project  

 

             

 (Name of Project) 

 

In making this certification, the Bidder states that the Bidder does not customarily 

subcontract elements of this type project, and normally performs and has the capability 

to perform and will perform all elements of the work on this project with his/her own 

current work forces; and  

 

The Bidder agrees to provide any additional information or documentation requested by the 

owner in support of the above statement. 

 

The undersigned hereby certifies that he or she has read this certification and is authorized to 

bind the Bidder to the commitments herein contained. 

 

 

 

 

 

Date:     Name of Authorized Officer:       

Signature:       

Title:       

 

 

 

 

State of North Carolina, County of      

Subscribed and sworn to before me this   day of     20__ 

Notary Public        

 

My commission expires     

SEAL 



  
 

 

Wake County Form MBE-4 (2002) 

 Portion of the Work to be Performed by Minority Firms 
     
**(NOTE: THIS FORM IS NOT TO BE SUBMITTED WITH THE BID PROPOSAL)** 
If the portion of the work to be executed by minority businesses as defined in GS143-128.2(g) is equal to 
 or greater than 10% of the bidders total contract price, then the bidder must complete this affidavit. This affidavit 
 shall be provided, to the Owner, by the apparent lowest responsible, responsive bidder within 72 hours after 
notification of being the apparent  low bidder. 
 
Affidavit of _________________________________________________________ I do hereby certify that on the 
                                                    (Bidder Name)      
___________________________________________________________________________________________ 
                                                  (Project Name) 
 
Project ID# _______________________Amount of Bid $ ____________________________________________ 
 
I will expend a minimum of _______% of the total dollar amount of the contract with minority business enterprises. 
Minority businesses will be employed as construction subcontractors, vendors, suppliers or providers of professional 
services. Such work will be subcontracted to the following firms listed below.  
                              
Attach additional sheets if required 
Name and Phone Number *Minority 

Category 
Work description Dollar Value 

    
    
    
    
    
    
    
    
    
*Minority categories: Black, African American (B), Hispanic (H), Asian American (A) American Indian 
(I), Female (F) Socially and Economically Disadvantaged (D) 
 
Pursuant to GS143-128.2(d), the undersigned will enter into a formal agreement with Minority Firms for work listed in 
this schedule conditional upon execution of a contract with the Owner. Failure to fulfill this commitment may constitute a 
breach of the contract. 
 
The undersigned hereby certifies that he or she has read the terms of this commitment and is authorized to bind the bidder 
to the commitment herein set forth. 
 

Date: ____________  Name of Authorized Officer: ___________________________________ 

                  Signature: ___________________________________ 

Title:  _________________________________ 

 

State of North Carolina, County of _________________________ 

Subscribed and sworn to before me this_______ day of _____ 2003 

Notary Public___________________________ 
My commission expires___________________ 

SEAL 



  
 

 

Wake County Form MBE-5 (2002) 

Good Faith Efforts 
 
**(NOTE: THIS FORM IS NOT TO BE SUBMITTED WITH THE BID PROPOSAL)** 
If the goal of 10% participation by minority business is not achieved, this affidavit shall be provided, to the Owne
apparent lowest responsible, responsive bidder within 72 hours after notification of being the apparent  
low bidder. 
 
Affidavit of: __________________________________________________________________________ 
       (Bidder) 
I do certify the attached documentation as true and accurate representation of my good faith efforts. 
 

(Attach additional sheets if required) 
Name and Phone Number *Minority 

Category 
Work Description Dollar Value 

    
    
    
    
    

*Minority categories: Black, African American (B), Hispanic (H), Asian American (A) American Indian (I), 
Female (F) Socially and Economically Disadvantaged (D) 

 
Documentation of the Bidder's good faith efforts to meet the goals set forth in these provisions. Examples of 
documentation include, but are not limited to, the following evidence: 

A. Copies of solicitations for quotes to at least three (3) minority business firms from the source list provided 
by the State for each subcontract to be let under this contract (if 3 or more firms are shown on the source 
list). Each solicitation shall contain a specific description of the work to be subcontracted, location where 
bid documents can be reviewed, representative of the Prime Bidder to contact, and location, date and time 
when quotes must be received. 

B. Copies of quotes or responses received from each firm responding to the solicitation. 

C. A telephone log of follow-up calls to each firm sent a solicitation. 

D. For subcontracts where a minority business firm is not considered the lowest responsible sub-bidder, copies 
of quotes received from all firms submitting quotes for that particular subcontract. 

E. Documentation of any contacts or correspondence to minority business, community, or contractor 
organizations in an attempt to meet the goal. 

F. Copy of pre-bid roster. 

G. Letter documenting efforts to provide assistance in obtaining required bonding or insurance for minority 
business. 

H. Letter detailing reasons for rejection of minority business due to lack of qualification. 

I. Letter documenting proposed assistance offered to minority business in need of equipment, loan capital, 
lines of credit, or c joint pay agreements to secure loans, supplies, or letter of credit, including waiving 
credit that is ordinarily required. 

 
Failure to provide the documentation as listed in these provisions may result in rejection of the bid and award to the 
next lowest responsible and responsive bidder. 

Date: ____________  Name of Authorized Officer: _______________________________________ 

Signature: _________________________________________ 
Title:_________________________________________ 

State of North Carolina, County of _________________________ 

Subscribed and sworn to before me this_______ day of ______ 20______ 

Notary Public___________________________ 

My commission expires___________________ 
 

SEAL 



  
 

 

Wake County Form MBE-6 (2002) 
 
CERTIFICATION of Actual Work Performed by Minority Businesses   
  
NOTE: THIS FORM IS TO BE SUBMITTED PRIOR TO FINAL PAYMENT BEING DUE THE    

CONTRACTOR 
 
 
Affidavit of _______________________________________________________________________________________  

(Contractor Name) 
 
_________________________________________________________________________________________________ 
                                                  (Project Name) 
 
Project ID# _______________________Final Contract Amount $ ____________________________________________ 
 
I do hereby certify that _______% of the total dollar amount of the contract was performed with minority business. Such 
work was subcontracted to the firms listed below.  
                              
Attach additional sheets if required 
Name and Phone Number *Minority 

Category 
Work description Dollar Value 

    
    
    
    
    
    
    
    
    
    
    
*Minority categories: Black, African American (B), Hispanic (H), Asian American (A) American Indian 
(I), Female (F) Socially and Economically Disadvantaged (D) 

 
 
The undersigned hereby certifies that above information is correct to the best of his/her knowledge, information and 
belief. 
 

Date: ____________  Name of Authorized Officer: ___________________________________ 

                  Signature: ___________________________________ 

Title:  _________________________________ 

 

State of North Carolina, County of _________________________ 

Subscribed and sworn to before me this_______ day of _____ 2002 

Notary Public___________________________ 
My commission expires___________________ 

SEAL 

***Must list all businesses used, including Prime Contractor, and note which are minority and category*** 
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WAKE COUNTY AGREEMENT FOR CONSTRUCTION 

MANAGEMENT SERVICES 
FOR 

________________________________ 

 
 
 
 
 
This Agreement made and entered into this ____ day of ____________, 20__ by and between Wake 
County, North Carolina (hereinafter referred the "Owner") and 
____________________________________, Construction Manager (hereinafter referred to as the 
"CM"). 
 
 
For services in connection with the Project known as ____________________ located at 
_______________________as further described in Article 2  
 
For which the Designer is:  _________________, along with its other subconsultants. 
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The Owner and CM, in consideration of their mutual covenants herein, agree as set forth below: 

1. A uthorization and Statement of Intent 
1.1. Statutory Authority: This Agreement is entered into in accordance with and shall be 

governed by N.C. Gen. Stat. § 143-128.1 and other sections of Chapter 143, Article 8 of 
the North Carolina General Statutes relating to construction management at risk contracts. 

1.2. Management Services: The CM covenants with the Owner to furnish professional 
construction management services during the Project. In broad terms, the CM will perform 
preconstruction and construction services, which will include preparation and coordination 
of bid packages, scheduling, cost control, change order proposal and payment application 
reviews, efficient value engineering reviews and project management, business 
administration, field supervision and all other services required by this Agreement. The 
CM further covenants that it will strive to put the interests of the Project first and finish the 
Project on time and within budget. Reports and reviews required of the CM under this 
Agreement will be performed rigorously and will be presented in formats approved by and 
acceptable to the Owner. 

1.3. Guaranteed Maximum Price: The CM shall, in accordance with law and this Agreement, 
guarantee the cost of the Project by giving a Guaranteed Maximum Price on the terms and 
by the dates set forth in this Agreement. Once the Guaranteed Maximum Price is fixed by 
the CM, the Guaranteed Maximum Price may only be changed in accordance with the terms 
of this Agreement. 

1.4. Codes and Standards: The CM shall use its best efforts to complete the Work of the Project 
in the best and most expeditious, economical manner consistent with the interests of the 
Owner, and in strict conformity with the Contract Documents, including all reasonable 
implications therein, and to furnish its skill and judgment with due care in accordance with 
applicable federal, state, and local laws and regulations that are in effect during the term of 
this Agreement and govern performance of the Work by the CM. 

1.5. Licenses: The CM represents and warrants that it is qualified and in good standing to do 
business in the State of North Carolina, and that it possesses all of the licenses and permits 
required to provide the services required by this Agreement, including without limitation 
an unlimited North Carolina General Contractors License that is either unclassified or is 
classified for the Work undertaken by the CM pursuant to this Agreement. 

2. D efinitions and General Requirements 

2.1. Terms used in this Agreement shall have the meanings given below, unless the context 
requires a different interpretation or meaning. Additional terms are defined elsewhere in 
the Agreement as they occur. 

2.2. Agreement: This Agreement between the Owner and the CM, including all modifications 
and addenda to this Agreement during the course of the Project. 

2.3. Bid Packages: Documents prepared by the CM in cooperation with the Designer and the 
Owner for the purpose of accurately and completely defining and procuring portions of the 
Work to be performed by Contractors. Such documents may include invitations to bid, 
instructions to bidders, forms of proposals, contract terms and conditions, forms of bonds, 
drawings and specifications that describe the scope of Work for a particular portion of the 
Work, plus any other documents that the CM believes are appropriate for a bid package. 

2.4. Contract Documents: The Contract Documents include this Agreement, plus the Drawings 
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and Specifications prepared by the Designer, plus allowable modifications to the Contract 
Documents. The Contract Documents are complementary; what is called for by one is 
as binding as if called for by all. If the CM finds a conflict, error or discrepancy in the 
Contract Documents, the CM shall notify the Designer in writing before proceeding with 
the Work affected thereby. In resolving such conflicts, errors and discrepancies, the Contract 
Documents shall be given preference in the following order: Modifications to the 
Agreement, the Agreement, Addenda, Specifications, and Drawings. Figure dimensions on 
Drawings shall govern over scale dimensions, and detailed Drawings shall govern over 
general Drawings. Any Work that may reasonably be inferred from the Contract Documents 
as being required to produce the intended result shall be supplied whether or not it is 
specifically called for. Work, materials or equipment described in words which, so applied, 
have a well known technical trade meaning shall be deemed to refer to such meaning and 
to incorporate any recognized standards which are a part of such meaning. 

2.5. Contractors: Contractors include all persons, including contractors, subcontractors, 
material suppliers and equipment lessors, who enter into contracts with the CM to provide 
and perform portions of the Work. 

2.6. Cost of the Work: The term “Cost of the Work” shall include all amounts paid by the Owner 
to the CM to reimburse the CM for payment to Contractors for the Work of the Project as 
described in the Drawings and Specifications developed by the Designer. The Cost of the 
Work shall be adjusted for all discounts obtained on payments by the CM or any 
Contractor, which shall be for the benefit of the Project and the Owner. Trade discounts, 
rebates, refunds, and amounts received from sales of surplus or salvaged materials and 
equipment shall accrue to the Owner, and the CM shall make provisions so they can be 
secured and will reduce the Guaranteed Maximum Price accordingly. Amounts which 
accrue to the Owner in accordance with this paragraph shall be accounted for and credited 
to the Owner as a deduction from the Cost of the Work. The Cost of the Work shall not 
include the following: 

2.6.1. The CM’s Fee and General Conditions; 

2.6.2. All professional fees paid by the Owner to the Designer or other consultants 
retained directly by the Owner; 

2.6.3. All costs paid directly by the Owner to contractors or suppliers retained directly 
by the Owner and outside the scope of the Guaranteed Maximum Price. 

2.7. Designer: Designer refers to the prime architect for the Project, collectively with all sub- 
consultants retained by the Designer to perform the services required of the Designer under 
its contract with the Owner. 

2.8. Drawings and Specifications: Drawings and Specifications are the graphical and textual 
work product of the Designer that describes the Project and the Work of the Project. Unless 
the context clearly indicates that a reference to Drawings and Specifications means draft 
or preliminary Drawings and Specifications, the term shall refer to Drawings and 
Specifications that bear the seal of the Designer and have been released for permitting and 
construction. Drawings and Specifications includes all addenda and revised Drawings and 
Specifications issued during the course of the Project. 

2.9. Final Completion: Final Completion refers to that stage in the Project when the Owner has 
taken beneficial occupancy, all punch lists have been completed, all as-built drawings, 
operations and maintenance manuals, warranties and other Project records have been 
delivered, all waivers and releases have been negotiated and executed, all consents of 
surety to final payment have been delivered, and all other requirements of this Agreement 



 

6 
 

relating to Final Completion have been met, so that Final Payment to the CM can be made 
by the Owner. 

2.10. Guaranteed Maximum Price or GMP: The GMP is the sum of the Cost of the Work, the 
CM General Conditions, the CM Contingency, and the CM Fee. The procedure for fixing 
the GMP shall be as set forth in this Agreement. 

2.11. Program: The initial Program is captured in the document entitled 
“____________________”, dated ________________ as prepared by the Designer.  A 
copy of which was previously provided to the CM. 

2.12. Project: The term “Project” when used in this Agreement shall mean the total design, 
development and construction of the______________________, of which the Work is a 
part. The Project consists generally of __________________________. The Project is 
defined in more detail in the Request for Qualifications referred to herein as the “RFQ” and 
in the Program. 

2.13. Request for Qualifications or RFQ: The RFQ is the Request for Qualifications - 
Construction Manager at Risk, for _____________ dated __________________. The RFQ 
is incorporated into this Agreement for the sole purpose of identifying the Project, 
identifying the general program for the Project, and identifying the general scope of services 
required of the CM as part of the Project. To the extent anything in the RFQ contradicts or 
conflicts with the provisions of this Agreement, the provisions of this Agreement will 
govern.  See Appendix __. 

2.14. Substantial Completion: Substantial Completion is the point in time when the Work, as 
determined by the Designer, is sufficiently complete in accordance with the Contract 
Documents that it can be utilized by the Owner for its intended use, and all necessary 
permits, certifications and permissions for beneficial occupancy and utilization having 
been obtained by the CM. 

2.15. Value Engineering: Value Engineering is the process of reviewing the cost of major 
construction components of the Project and evaluating the cost savings that might be 
achieved by substituting alternative materials and systems while still achieving stated 
design, engineering, and functional objectives and requirements. Value engineering 
proposals and other substitution proposals are not a substitute for properly documented and 
executed change orders or other modifications of the Contract Documents. 

2.16. Work: The term “Work” required for the Project used in this Agreement shall mean the 
various parts of total construction to be performed under this Agreement, generally 
including labor, materials, supplies equipment and related services provided by Contractors 
or, in appropriate circumstances as defined in this Agreement and N.C. Gen. Stat. § 143-
128.1, by the CM. 

3. R esponsibilities of the Owner 

3.1. In addition to the other responsibilities assumed by the Owner under this Agreement, the 
Owner shall have the following responsibilities: 

3.2. Program: The Owner shall provide to the CM complete information regarding the Owner’s 
requirements for the Project. 

3.3. Decisions: The Owner shall examine information submitted by the CM and shall render 
decisions thereon so as not to delay the progress of the Work. 

3.4. Approvals: The Owner shall furnish required information and approvals and perform its 
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responsibilities and activities in a timely manner so as not to delay the progress of the Work 
and to facilitate orderly progress of the Work in cooperation with the CM, consistent with 
this Agreement, and in accordance with the planning and scheduling requirements and 
budgetary restraints of the Project. 

3.5. Designer: The Owner shall retain a Designer whose services, duties and responsibilities 
shall be described in a written agreement between the Owner and Designer. The services, 
duties, and responsibilities of the Designer set out in the agreement between the Owner and 
Designer shall be compatible and consistent with this Agreement and the Contract 
Documents. The Owner shall, in its agreement with the Designer, require that the Designer 
perform its services in cooperation with the CM, consistent with this Agreement and in 
accordance with the planning, scheduling and budgetary requirements of the Project as 
determined by the Owner. The terms and conditions of the agreement between the Owner 
and the Designer shall not be changed or waived without written notice to the CM provided 
at the time of the change or revision. 

3.6. Funding and Budget: The Owner has established a preliminary Project and Construction 
Budget and has included this information in the Program provided to the CM. Cash flow 
available for the Project was provided to the CM in the RFQ. Subsequent revisions deemed 
acceptable to the Owner will be approved as provided in this Agreement. 

3.7. Milestone Schedule: In addition to the Project program and budget, the Owner will provide 
the CM with lists or schedules of any dates that are critical to the Owner, such as vacancy 
and occupancy dates, meeting dates and funding deadlines. 

3.8. Permits and Approvals: Except as set forth in Article 13, with the cooperation and 
assistance of the CM and the Contractors as set forth in this Agreement, the Owner shall in 
a timely manner secure, submit and pay for necessary approvals, easements, assessments, 
permits and charges required for the construction, use or occupancy of permanent 
structures, or for permanent changes in existing facilities. 

3.9. Communication with Contractors: The Owner, its representatives and consultants, 
including Designers, shall communicate with the Contractors only through the CM. 

3.10. Copies of Notices and Communication: The Owner shall send to the CM and shall require 
the Designer to send to the CM copies of all notices and communications sent to or received 
by the Owner or Designer relating to the Project. 

3.11. Owner’s Representative: The Owner designates its Director of Facilities Design & 
Construction to serve as the Owner’s point of contact and to act on the Owner’s behalf with 
respect to the Project. This representative shall be available during working hours and as 
often as may be required to render decisions and furnish information in a timely manner. 
The Owner’s Representative shall have access to the site of the Project at all times, subject 
only to any safety and security plan implemented by the CM with the approval of the 
Owner. The CM acknowledges that more than one individual might be designated as the 
Owner’s Representative at different times and for different purposes. The CM also 
acknowledges that some changes to this Agreement and to the Project might require 
authorization by the County Commissioners and execution by the County Manager in 
addition to authorization by the Owner’s Representative. 

3.12. Payments to CM: The Owner shall make payments to the CM on the basis of the 
Contractor’s payment applications that are certified by the Designer. The Owner shall not 
be bound by the payment certifications by the Designer, and retains the right to make its 
own determinations as to whether payment is due and in what amount. 
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4. Responsibilities of the Designer 

4.1. In providing construction management services described in this Agreement, the CM shall 
maintain a working relationship with the Designer. The Designer is solely responsible for 
the Project design and shall perform in accordance with the Designer agreement with the 
Owner. Nothing in this Agreement shall be construed to mean that the CM is responsible for 
the design of the Project or that the CM assumes any of the contractual or customary 
duties of the Designer or any other persons or parties not specified by this Agreement. The 
CM and the Designer shall each be provided with a copy of the other’s contract with the 
Owner. 

4.2. Drawings and Specifications: The Designer shall prepare the overall Drawings and 
Specifications for the Project. The Designer shall cooperate with the CM to divide the 
Drawings and Specifications for the CM’s bid packages for the Contractors. 

4.3. Shop Drawings and Special Systems Calculations: As more fully set forth in this 
Agreement and the Contract Documents, the Owner and the Designer may delegate 
responsibility to the CM and its Contractors to submit fabrication, erection and other such 
shop drawings, and to provide detailed designs for specific systems and building 
components, including generally and without limitation fire protection shop drawings, 
curtain/window wall calculations, precast connection and panel design drawings and 
structural connection design drawings from the Contractors and their duly licensed design 
professionals as required by the Contract Documents. The CM and its Contractors shall 
provide professional liability insurance as required by Section 21.17. 

4.4. Minor Changes: The Designer shall have the authority to order minor changes in the Project 
consistent with the intent of the Drawings and Specifications and not involving an 
adjustment in the Guaranteed Maximum Price or change of the construction completion 
date. Such changes may be effected by written order only. 

4.5. The Designer shall have the other duties and responsibilities described in this Agreement 
and in the agreement between the Owner and the Designer. 

5. S eparate Contracts by Owner 

5.1. Tests and Inspections: The Owner reserves the right to retain the services of geotechnical 
engineers, environmental engineers or geologists, testing and materials inspectors, special 
inspections inspectors, and commissioning agents (generally referred to in this Agreement 
as “Consultants”) to help the Owner meet its responsibilities under the Agreement and to 
monitor the quality of construction by the CM and the Contractors. 

5.2. Work of the Project: The Owner reserves the right to contract separately with other entities 
to complete portions of the Work of the Project, or to deploy its own employees to complete 
portions of the Work. 

5.3. Furniture, Fixtures, Equipment and Signage: The Owner may elect to contract separately 
for furniture, fixtures, equipment, signage, and other similar building components. Plans 
and specifications for furniture, fixtures, equipment, signage and other such components 
shall be prepared by the Designer in conjunction with the Owner, and communicated to the 
CM. 

5.4. If the Owner contracts separately with any other parties, the Owner shall cause all such 
agreements to be compatible and consistent with this Agreement. Each of the agreements 
shall include waiver of subrogation as required herein. The CM agrees to cooperate with 
the Owner and its separate contractors and coordinate the Work of all parties, including the 
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Owner’s forces or separate contractors. Provided the CM has reasonable advance notice of 
the identity and duties of separate contractors, the CM agrees to include coordination and 
support of the Owner’s separate contractors in the Master Schedule and in its General 
Conditions costs. Disputes or conflicts between the CM, the Owner and any separate 
contractors shall be subject to dispute resolution in accordance with the dispute resolution 
provisions in Appendix A. 

6. C M Services 

6.1. The CM shall perform the services described in this Agreement. The sequence in which 
the services are provided shall be as set forth in the approved Construction Management 
Plan. 

6.2. General Scope of Services: The general scope of services required of the CM is described 
in Section V of the RFQ. 

6.3. Duration: The commencement date for the CM’s services shall be the date of execution of 
this Agreement by the Owner as stated herein or the date on which the Owner issues to the 
CM a written instruction to proceed with services, whichever is earlier. The duration of the 
CM’s services under this Agreement shall be from the date of this Agreement through the 
issuance of the certificate of Final Completion, or to the end of the one-year CM warranty 
phase services, whichever is later. 

6.4. CM Staffing: The services to be provided by the CM under this Agreement shall be 
performed by personnel identified by the CM, and approved by the Owner, before 
commencing services. The furnishing of services by such personnel throughout the 
duration of the Project, and any individuals approved by the Owner to replace them, is of 
the essence to this Agreement. 

6.4.1. Additions, Removals, Replacements: From time to time, personnel may be 
added as necessary and appropriate to the stage of planning, programming, 
designing and constructing the Project. The CM shall anticipate the need for 
such additional personnel by submitting to the Owner, no later than seven (7) 
days prior to the need for the additional personnel, a list of the proposed 
additional personnel, attaching the resumes of proposed additional personnel, 
and stating the reasons for such additions. The Owner shall promptly review the 
proposed additions and either approve or disapprove the additional personnel 
in writing. The CM shall not employ any individual to perform the functions of 
any approved personnel without the advance approval of the Owner, which 
approval may be granted or withheld in its sole discretion. The CM shall not, for 
so long as any approved person is employed by the CM, remove, substitute or 
reduce the time devoted to the Project by such person without the Owner’s prior 
written approval, which may be granted or withheld in its sole discretion. If the 
Owner is for any reason dissatisfied with the services rendered by any approved 
person, the CM shall promptly remove such person and recommend a 
replacement. If any approved person ceases employment with the CM, or if the 
Owner requests the removal of any such person, then the CM shall promptly 
notify the Owner of a proposed substitute of at least equal qualifications to 
perform the same functions, and provide a resume for the substitute. Each 
substitute must be approved by the Owner prior to commencing performance 
of any services for the Project, which approval may be granted or withheld in 
the Owner’s sole discretion. The CM shall bear, at its own expense and without 
reimbursement by the Owner, all costs associated with replacing, for any 
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reason, any approved personnel. The CM shall remain solely responsible to the 
Owner, notwithstanding the Owner’s approval of any approved personnel, for 
the quality and performance of all services provided by such personnel. 

6.4.2. CM’s Project Representative: The CM shall designate a Project Representative 
who has the authority to act on behalf of the CM in respect to all matters that 
are the subject of this Agreement, including without limitation the power and 
authority to enter into agreements or modifications that contractually bind the 
CM. The Project Representative shall be available at all times during all phases 
of performance of services under this Agreement to consult with the Owner on 
matters pertinent to design and construction of the Project. 

6.4.3. The CM shall be an independent contractor, not an employee, agent, joint 
venturer, or partner of the Owner, and shall not have authority to act on behalf 
of the Owner. The CM shall have complete and sole responsibility for and 
control over its employees, agents, representatives, and subcontractors, and the 
means and methods of providing the Work. The CM shall employ no person 
whose employment on or in connection with the Project may be objectionable 
to the Owner and shall remove any such person when objected to by the Owner; 
all upon reasonable grounds. 

6.4.4. The Owner and the Owner’s Representative shall not be responsible for the acts 
of the CM or the CM's representatives while performing under this Agreement, 
whether on the site or elsewhere, and the CM shall not have authority to speak 
for, represent, or obligate the Owner in any way without additional prior written 
authority. 

6.4.5. CM’s Employees: None of the persons employed by the CM shall be considered 
employees of the Owner. The CM shall be solely responsible for any workers’ 
compensation obligations, withholding taxes, unemployment insurance, 
compliance with immigration and licensing laws, and any other employer 
obligations with respect to all of their employees. 

6.5. Consultants to the Owner: If requested by the Owner, the CM shall assist the Owner in the 
selection of the Owner’s Consultants by developing lists of potential firms, developing 
criteria for selection, preparing and transmitting the requests for proposal, assisting in 
reviewing written proposals, assisting in conducting interviews, evaluating candidates and 
making recommendations. If requested by the Owner, the CM shall conduct or assist the 
Owner in conducting orientation sessions during which the Consultants shall receive 
information regarding the Project scope, schedule, budget, and administrative 
requirements. 

6.6. The CM shall assist the Owner in public relations activities and shall prepare information 
for and attend public meetings regarding the Project as reasonably required by the Owner. 

6.7. Inspection of the Project Site and Site Logistics: The CM represents that it has examined 
the site of the Project, as well as the surrounding area, and is informed regarding all of the 
conditions affecting the services to be furnished under this Agreement, including the 
existence of all utilities and other structures of municipal and other public service 
corporations to the extent the information was provided by the Owner. 

6.7.1. Prior to commencement of demolition on the site, the CM will develop a plan 
for site logistics, including plans for ingress and egress, street right-of-way 
encroachments (including lane and sidewalk closures), signage, storage of 
materials and equipment, site offices, temporary utilities, staging, hoists and 
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cranes, waste disposal, security, and any other logistical issues that could affect 
performance of the Work and General Conditions to be provided by the CM. 

6.7.2. The CM accepts a continuing duty during the course of the Project to make 
reasonable inquiry and inspection of information relevant to the site of the 
Project. The CM shall make reasonable inquiry, based on the CM's best 
knowledge and judgment as to the reasonableness of any data it is provided for 
its use in performing the services required by this Agreement. The CM shall be 
responsible for the accuracy of the data it generates and all interpretation and 
recommendations it makes, based on data the CM has generated or otherwise 
relied upon, no matter its source. 

6.8. Design Support: The CM shall provide design services and design support in accordance 
with Articles 4, 6, and 12 of this Agreement and the Contract Documents. 

6.9. Construction Management Plan: Within thirty (30) days after execution of this Agreement, 
the CM shall present to the Owner a Construction Management Plan for the Project, 
including dates by which deliverables required by the Construction Management Plan will 
be completed. The CM shall make recommendations for revisions to the Construction 
Management Plan throughout the duration of the Project, as may be appropriate. In 
preparing the Construction Management Plan, the CM shall consider the Owner’s schedule, 
budget, and design requirements for the Project. The CM shall then develop various 
alternatives for the sequencing and management of the Project and shall make 
recommendations to the Owner. The Construction Management Plan shall also include a 
description of the various bid packages recommended for the Project. The Construction 
Management Plan shall be presented to the Owner for acceptance. Revisions approved by 
the Owner shall be incorporated into the Construction Management Plan. 

6.10. Budgeting and Financial Forecasts 

6.10.1. Project Funding: The CM shall assist the Owner in preparing documents 
concerning the Project and Construction Budget and for use in obtaining or 
reporting on Project funding. The documents shall be prepared in a form 
approved by the Owner. 

6.10.2. Construction Market Survey: In accordance with the Construction Management 
Plan, the CM shall conduct a Construction Market Survey to provide current 
information regarding the general availability of local construction services, 
labor, materials and equipment cost and other economic factors related to the 
Project. A report of the Construction Market Survey shall be provided to the 
Owner and the Designer. 

6.10.3. Project and Construction Budget: Prior to soliciting bids for construction of 
each GMP Package, the CM shall update the Project and Construction Budget 
and prepare a detailed cost estimate based on separate divisions of the Work for 
each GMP Bid Package required for the Project and shall identify contingencies 
for design and construction. The CM shall submit the updated Project and 
Construction Budget and detailed cost estimate(s) to the Owner for acceptance. 
If the CM believes that additional surveys, geotechnical investigations, 
environmental assessments or other testing or investigation is necessary and 
reasonable to fashion a reliable Project and Construction Budget and cost 
estimate, the CM shall make recommendations to the Owner for such services, 
with an explanation of why the CM believes that the services are reasonable 
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and necessary. The decision to procure such services shall be solely in the 
discretion of the Owner, and shall be at the Owner’s expense. 

6.10.4. Preliminary Estimate and Budget Analysis: The CM shall analyze and report to 
the Owner the cost of various design and construction alternatives, including 
the assumptions by the CM in preparing its analysis, a variance analysis between 
budget and preliminary estimate, and recommendations for any adjustments to 
the budget. As a part of the cost analysis, the CM shall consider costs relating 
to efficiency, usable life, maintenance, energy, and operation. 

6.10.5. Cost Control: Following the completion of each design phase milestone, the 
CM shall prepare an estimate of the construction cost for the Drawings and 
Specifications furnished by the Designer. Each estimate shall be accompanied 
by a report to the Owner and Designer identifying variances from the Project 
and Construction Budget as well as the assumptions made by the CM in 
preparing the estimate. The CM shall reconcile its estimates with the Project 
and Construction Budget, and with any independent estimates obtained by the 
Owner. The CM shall coordinate the activities of the Owner and Designer and 
provide cost estimating and value engineering studies when changes to the 
design are required to remain within the Project and Construction Budget. 

6.10.6. Project and Construction Budget Revision: The CM shall make 
recommendations to the Owner concerning design changes that may result in 
revisions to the Project and Construction Budget and divisions of the Work 
required for the Project. 

6.10.7. Value Engineering Studies: The CM shall provide value engineering 
recommendations to the Owner and Designer for major construction 
components, including cost evaluations of alternative materials and systems. 

6.10.8. Budgets, budget revisions, financial forecasts, value engineering studies, GMP 
proposals and recommendations concerning design changes to maintain the 
budget shall not constitute binding changes to the Work of the Project. The 
scope of Work may only be changed by change orders or other approved 
modifications to this Agreement and the Drawings and Specifications. In the 
event the Owner intends to accept a value engineering proposal or other 
recommendation for a design change, the Owner shall direct the Designer to 
incorporate the recommended changes into Drawings and Specifications that 
the Designer is willing to issue and seal as part of a change order, addendum or 
other modification of the Contract Documents under the terms of this 
Agreement. 

6.11. Management Information Control System (MICS): The CM shall develop a web-based 
MICS to establish communication between the Owner, CM, Designer, and other parties on 
the Project. The MICS proposed by the CM requires approval of the Owner prior to 
implementation. In developing the MICS, the CM shall interview the Owner’s and the 
Designer’s key personnel and others to determine the type of information for reporting, the 
reporting format, and the desired frequency for distribution of the various reports. At a 
minimum, the MICS shall include the elements described in this Section 6.11. The CM 
shall submit an acceptable MICS within forty-five (45) days after execution of this 
Agreement, designed to include the following elements: 
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6.11.1. Pre-construction Procedures: As part of the MICS, the CM shall establish 
procedures for reporting, communication, and administration during the Design 
Phase and regulatory permitting. 

6.11.2. Project Master Schedule (Master Schedule): A computer-generated schedule 
using the critical path method that is generated from the use of Primavera 
scheduling software recommended by the CM, approved by the Owner, and 
specified in all contracts with Contractors. 

6.11.3. Schedule Maintenance Reports: The CM shall prepare and distribute schedule 
maintenance reports on a monthly basis that shall contrast actual progress 
against scheduled progress for each phase of the Project and the overall Project 
and shall make recommendations to the Owner for corrective action to maintain 
the Master Schedule and all design and construction schedules. During the 
Construction Phase the reports shall compare the actual construction dates to 
scheduled construction dates of each separate construction contract and to the 
Master Schedule for the Project. 

6.11.4. Project Cost Reports: The CM shall prepare and distribute project cost reports 
on a monthly basis that shall indicate estimated costs compared to the Project 
and Construction Budget and shall make recommendations to the Owner for 
corrective action to maintain all budgets and the Guaranteed Maximum Price. 
During the Procurement Phase, the reports shall specify the actual award prices 
and construction costs for the Project, compared to the Project and Construction 
Budget. During the Construction Phase the reports shall specify actual Project 
and construction costs compared to the Project and Construction Budget. 

6.11.5. Cash Flow Report: The CM shall periodically prepare and distribute a cash flow 
report. The reports shall be based on actual award contract prices and on actual 
design and construction costs for the Project. The reports shall specify the 
actual cash flow compared to the projected cash flow. 

6.11.6. Change Order Report: The CM shall prepare and distribute Design Phase 
reports on a monthly basis that shall list all Owner-approved addenda, 
substitutions and change orders as of the date of the report and shall state the 
effect of the changes on the Project and Construction Budget and the Master 
Schedule. The CM shall continue to prepare and distribute monthly change 
order reports during the Construction Phase. The report shall include logs of all 
requests for information, requests for interpretation of the design documents, 
requests for proposals, and notices of events that might justify an adjustment in 
the Guaranteed Maximum Price or Master Schedule, and status of critical 
decisions to be made by the Owner or the Designer. The report shall list all 
Owner-approved change orders by number, a brief description of the change 
order work, the cost established in the change order and percent of completion 
of the change order work. The report shall also include similar information for 
potential change orders or impact on the Guaranteed Maximum Price of which 
the CM may be aware. 

6.11.7. Project and Construction Budget Revisions: The CM shall make 
recommendations to the Owner concerning construction changes that may 
result in revisions to the Project and Construction Budget or Guaranteed 
Maximum Price. 
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6.11.8. Progress Payment Reports (Each Contract): The CM shall prepare and 
distribute progress payment reports. The reports shall state the total 
construction contract price, payment to date, current payment requested, 
retainage, sales and use tax paid, and actual amounts owed for the period 
covered by the report. A portion of this report shall be a certificate of payment 
that shall be signed by the CM and delivered to the Designer and the Owner. 

6.11.9. Contractor’s Safety Program: On a monthly basis, the CM shall review the 
safety programs of each Contractor and confirm that each Contractor has 
established and implemented safety programs as required by the Contract 
Documents. 

6.11.10. Final Inspections and Commissioning: The CM shall schedule final inspections 
and, if required by the Contract Documents, commissioning of systems in the 
Project, and shall compile and organize all inspection reports for the Project 
records. 

6.11.11. Closeout Reports: At the conclusion of the Project, the CM shall prepare final 
project accounting and closeout reports. 

6.11.12. MICS Reports for Move-in and Occupancy: In consultation with the Owner, 
the Designer and appropriate regulatory agencies, the CM shall prepare and 
distribute reports associated with the Occupancy Plan. 

6.12. The CM agrees to perform all tasks and functions reasonably necessary to complete the 
services described in the preceding paragraphs in this Article of the Agreement, even if not 
explicitly described herein, unless the tasks or functions are explicitly described as 
Additional Services in this Section.  At the request of the Owner and in accordance with 
the applicable terms of this Agreement, the CM shall perform Additional Services and shall 
be compensated for same as provided in this Agreement.  The CM shall perform Additional 
Services only after the Owner and CM have executed a written amendment to the 
Agreement providing for such services.  The following is a list of services that might 
reasonably be anticipated, with indication of whether the specified services will be 
considered to be Additional Services or required services: 

6.12.1. Services related to investigation or evaluation of existing conditions, facilities, 
or equipment or determination of the accuracy of existing drawings or other 
information furnished by the Owner are required and are not Additional 
Services; 

6.12.2. Services related to coordination and scheduling of the procurement, storage, 
maintenance and installation of Owner-furnished equipment, materials, 
supplies and furnishings with the Work of the Contractors is required and is not 
Additional Services; 

6.12.3. Services related to determination of space needs, programming, traffic studies 
or other utilization of the Project are Additional Services; 

6.12.4. Warranty inspections during the warranty period of the Project are required and 
are not Additional Services; 

6.12.5. Services made necessary by the failure to perform by, or bankruptcy of, a 
Contractor are required and is not Additional Services; 

6.12.6. Preparation for and serving as a witness in connection with any public or private 
hearing or arbitration, mediation or legal proceeding relating to the Project is a 
required Service and is not Additional Service; 



 

15 
 

6.12.7. Assisting the Owner in public relations activities and preparing information for 
and attending public meetings is a required Service and is not an Additional 
Service; and 

6.12.8. Services related to coordination of the Work of the Contractors with move-in 
by the Owner in accordance with the Master Schedule, including conducting 
pre-moving conferences and providing on-site personnel to oversee the 
relocation of furniture and equipment by the movers while actual move-in is in 
progress are Additional Services; provided, however, that coordination of the 
Work of the contractors with move-in by the Owner is accordance with the 
Master Schedule is a required Service and is not an Additional Service. 

7. CM Compensation 
7.1. The CM shall be entitled to compensation for its services as set forth in this Section. During 

the construction and post-construction phases of the Project, the CM shall be entitled to 
reimbursement of defined direct costs and expenses, described in this Agreement as 
“General Conditions”, and in addition shall be entitled to fees for services rendered, 
described in this Agreement as “Fixed Fees”. In addition to General Conditions and Fixed 
Fees, the CM shall be entitled to reimbursement for the Cost of the Work, as set forth in 
this Agreement. 

7.2. Pre-construction and Procurement Phase Compensation: The CM shall be paid a lump sum 
fee of ______________________________ ($_________) for the pre-construction and 
procurement phases of the Project. In addition to this lump sum fee, the CM shall be 
reimbursed the actual direct cost of the following, without markups: 

7.2.1. Building information models, other models and mockups of building 
components or elements requested in writing by the Owner. 

7.2.2. Reproduction costs, postage and delivery costs associated with Contractor bid 
packages and information and instructions to bidders. 

7.2.2.1. All other expenses for the pre-construction and procurement 
phase of the Project are included in and covered by the lump sum 
fee. 

7.3. Construction and Post-construction Phase Compensation to the CM: 

7.3.1. Fixed Fee: The Fixed Fee payable to the CM shall equal 
___________________ percent (____%) of the Cost of the Work set forth in 
the Guaranteed Maximum Price initially accepted by the Owner. In the event 
the agreed Guaranteed Maximum Price is adjusted between the time it is fixed 
and the end of the Project, the Fixed Fee shall be adjusted in accordance with 
Section 7.5 of this Agreement. 

7.3.2. General Conditions: General Conditions costs shall include the categories of 
costs described as General Conditions costs in the List of Cost Elements 
contained in Appendix B, and shall be at least as detailed as the cost elements 
in Appendix B. With its revised budget submitted at the completion of the design 
development phase for each GMP, the CM shall present a General Conditions 
cost proposal, including its itemization of estimated General Conditions Costs 
and a cash flow schedule for payments of General Conditions Costs over the 
duration of the GMP. At the time the Guaranteed Maximum Price is fixed, 
General Conditions Cost Elements to be included in the Guaranteed Maximum 
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Price shall generally be fixed as a lump sum, based on detailed estimates 
tabulated and presented to the Owner. With the approval of the Owner, upon 
the recommendation of the CM, certain General Conditions Cost Elements may 
be included in the budget and in the GMP as allowances or as unit prices or 
rates. Otherwise, the guidelines set forth below shall generally apply when 
calculating the lump sums for General Conditions. 

7.3.3. Unless a schedule of personnel rates are agreed to in writing in an amendment 
to this Agreement, field personnel costs shall be based on direct personnel 
expenses/employee costs (direct salary) plus all customary payroll benefits 
[including but not limited to FICA, SUTA, FUTA, 401K, vacation leave, sick 
leave, holidays, jury duty leave and bereavement leave] with no employee 
overhead mark up. The on-site field staff is limited to full time staff which 
includes the project manager, project engineer, field engineer, 
superintendent(s) actually furnishing services to the Project, and field clerical 
staff, as amended from time to time by agreement of the parties. Other CM 
positions will be deemed included in the CM Fixed Fee; 

7.3.4. Independent engineers, architects and other consultants employed by the CM 
and deemed necessary by the Owner at the reasonable prevailing hourly rates 
for such services. Any consultants employed by the CM for the Project must be 
approved in advance by the Owner prior to performing work. 

7.3.5. Travel Expenses: All travel, by any conveyance, required for the Project, 
outside of Wake County, will be compensated at actual direct cost provided that 
the expenses are approved in advance by the Owner. 

7.3.6. Temporary Facilities: Field office(s) with telephone service and high-speed 
Internet connections and field office computers, as needed, for Project tracking 
purposes, shall be budgeted at direct cost without markups. All software for use 
on computers (accounting, tracking, scheduling, word processing, AutoCAD, 
Project management etc.), shall be properly licensed and included in General 
Conditions. Field office temporary electric, heating, water, sanitation, and 
electronic equipment maintenance and field office operation costs, e.g., 
stationary, postage, etc., shall be incurred judiciously. General Conditions shall 
include maintenance of an appropriate shipping and receiving system. 

7.3.7. Plans/Surveys: Surveyor’s services (site layout, etc.), as required and 
reproduction of Construction Documents as needed by the CM, if approved in 
advance by the Owner, may be budgeted at direct cost without markups. 

7.3.8. Safety/Cleanup: Temporary facilities, as required, shall be budgeted at direct 
costs without markup, including: safety barricades, partitions, ladders, stairs, 
site fencing, signage, first aid, traffic control devices, daily site cleanup, trash 
collection, and removal. Site security shall be maintained throughout Project 
construction phases. Site snow removal shall be provided as may be required 
throughout Project construction phases. 

7.3.9. General: Temporary weather and dust protection (that which must practically 
remain outside of Contractor contracts) as may be required during construction 
phases, may be budgeted at direct cost without markup. Field personnel pagers 
and two-way radio may be budgeted throughout the construction phases, as 
applicable, at direct cost without markup. Include travel expenses for field 
personnel related to off-site equipment/materials survey and inspections. 
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7.3.10. Insurance/Bond: 100% CM performance and payment bonds, liability 
insurance, builder’s risk insurance and other insurance with limits as set forth 
in this Agreement shall be provided at direct cost, without markups, and with 
all refunds and rebates taken into account in setting the budget for these costs. 
Contractor default insurance, if included, shall be provided at direct cost, 
without markups, and with all refunds and rebates taken into account, and shall 
not exceed one percent (1%) of the cost of the Work of Contractors from whom 
the CM does not require performance and payment bonds for the Project. 

7.3.11. Close-Out/De-Mobilization: Final site/facility clean up and preparation of final 
close- out documents for all contracts shall be budgeted at direct cost without 
markups. Sets of all Contractors as-built drawings to be delivered to the Owner 
and Designer for use by the Designer to prepare as-built drawings shall be 
included in General Conditions as a lump sum based on estimated direct costs 
without markups. 

7.4. Construction Manager’s Accounting Records: Records for the Cost of the Work, the CM’s 
personnel expenses, independent engineer’s fees, other consultant’s fees and direct 
expenses pertaining to the Project shall be maintained on the basis of generally accepted 
accounting practices and shall be available for inspection by the Owner and the Designer 
at mutually convenient times throughout the duration of the Project and for a period of 
three years after completion of the CM’s Services. 

7.5. Adjustments to CM Compensation: The Owner, without invalidating this Agreement, may 
make changes in the CM’s services specified in this Agreement. The CM shall within 
three (3) days notify the Owner of any changes or other events which in the opinion of the 
CM entitle the CM to an increase or decrease in the Guaranteed Maximum Price, the CM’s 
compensation, the duration of the CM’s services, or any of them, pursuant to the terms of 
this Agreement. 

7.5.1. Changes in the CM’s Services: Changes in the CM’s services may be directed 
by the Owner in writing, and if so directed to provide different or Additional 
Services the CM shall comply with the directions of the Owner. Additional 
compensation shall be settled by a written amendment to this Agreement 
executed by the Owner and the CM. If possible, the amendment shall be 
executed by the Owner and the CM prior to the CM performing the services 
required by the amendment, but failure to agree on compensation for a change 
in services shall not be grounds for the CM to cease or refuse to provide the 
services reasonably requested by the Owner. The CM shall proceed to perform 
the services required by the amendment only after receiving notice directing the 
CM to proceed. 

7.5.2. Additional Compensation and Extended Duration: The CM shall be entitled to 
receive additional compensation and additional time when the scope or planned 
duration of services is increased or extended through no fault of the CM or its 
Contractors. The CM shall notify the Owner within three (3) days after changes 
to the scope of the Project or a part thereof or after delays caused in whole or in 
part by the Owner or Designer increase or extend the scope or duration of the 
CM’s services. 

7.5.3. Fixed Fee: The CM shall not be entitled to an increase in the Fixed Fee unless 
and until it is finally determined at the completion of the Project that the 
approved cumulative Cost of the Work for the entire Project exceeds one 
hundred and two percent (102%) of the cumulative Cost of the Work set forth 
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in the original agreed Guaranteed Maximum Price or Prices. If an increase in 
the Fixed Fee is justified, the CM shall be entitled to an increase in the Fixed 
Fee equal to ________________percent (_____%) of the amount by which the 
final approved Cost of the Work exceeds one hundred and two percent  (102%) 
of the cumulative Cost of the Work set forth in the original agreed Guaranteed 
Maximum Price or Prices. The Owner may in its discretion approve 
adjustments to the Fixed Fee prior to the end of the Project. 

7.5.4. General Conditions: The amount of additional General Conditions costs to be 
paid to the CM and the amount of extension of the duration of this Agreement 
shall be determined on the basis of the CM’s reasonable additional General 
Conditions costs after determining the increased services and length of the 
extensions of the duration of this Agreement. A change in the Drawings and 
Specifications or other change in the scope of the Work shall not automatically 
entitle the CM to an increase in compensation. Increases in the compensation 
payable to the CM shall only be payable upon proof of an increase in the actual 
duration or level of services being provided by the CM, or both. 

8. Guaranteed Maximum Price 
8.1. The CM shall be required to give a Guaranteed Maximum Price for major divisions of the 

Project. Each Guaranteed Maximum Price shall be documented by the CM as defined in 
this section and, once established, the Guaranteed Maximum Price shall be subject to 
modification only as defined in this Agreement. 

8.2. Divisions of the Project: Guaranteed Maximum Prices shall be provided for the major 
divisions of the Work of the Project described in Appendix H to this Agreement, subject 
to amendments to this Agreement to vary the Work included in each GMP. 

8.3. Guaranteed Maximum Price Proposal: Each GMP shall be provided by the CM when 
requested by the Owner, but in general not before one hundred percent (100%) of 
construction documents with respect to the relevant division of the Project are released by 
the Designer for permitting and bidding, and no later than thirty (30) days after receipt of 
all Contractor bids with respect to the relevant division of the Project. The Owner shall 
accept such Guaranteed Maximum Price or negotiate and reach agreement with the CM on 
a different Guaranteed Maximum Price within thirty (30) days of the date of the receipt 
unless such time is mutually agreed to be extended. If the Owner does not accept a 
Guaranteed Maximum Price within the time period herein provided, such price shall be 
presumed to be rejected by the Owner. 

8.4. Acceptance of Drawings and Specifications: The CM understands, confirms and agrees 
that its responsibility hereunder is to construct the Project in accordance with the Drawings 
and Specifications. It is recognized that each Guaranteed Maximum Price will be based on 
design documents specifically identified and accepted by the CM and certified by the CM 
to be sufficient in detail and clarity to calculate a binding Guaranteed Maximum Price. The 
CM shall notify the Owner if the CM believes that it is being asked to fix the Guaranteed 
Maximum Price on incomplete, ambiguous or under-developed drawings and 
specifications. In those instances in which the Drawings and Specifications are not fully 
developed at the time the Guaranteed Maximum Price is established, the CM shall exercise 
reasonable care and judgment to determine the intent of the design and shall calculate the 
Guaranteed Maximum Price on the basis of the quality of construction, materials, and 
finishes that can be reasonably inferred from the design documents or other specified 
sources.  The CM shall determine unit prices and the Cost of the Work and shall make those 
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reasonable assumptions regarding the project scope and the quality of the intended 
construction as may be necessary to fully document the Guaranteed Maximum Price. 

8.5. Elements of the Guaranteed Maximum Price: The Guaranteed Maximum Price shall be the 
sum of the Cost of the Work, the CM Fixed Fee, the General Conditions provided by the 
CM, and the CM Contingency, all as defined herein. The Guaranteed Maximum Price 
includes the cost of all labor, equipment, supplies, materials, services and allowances to 
complete the Project. The Guaranteed Maximum Price shall be directly correlated to the 
specific design Drawings and Specifications in existence and identified by the CM at the 
time the Guaranteed Maximum Price is prepared. The assumptions used in the 
preparation of the Guaranteed Maximum Price shall be identified by the CM in its 
Guaranteed Maximum Price proposal. The use of allowances and other estimates for the 
cost of specific components of the Work is discouraged and shall be kept to a minimum. 

8.6. Consideration of Proposal: In the event the Owner does not accept the CM’s proposed 
Guaranteed Maximum Price, the Owner may terminate the Agreement in accordance with 
Section 26. Alternatively the Owner may require the CM to recalculate the Guaranteed 
Maximum Price after making any changes to the scope of the Work, accepting value 
engineering proposals, or obtaining further development of the drawings and specifications 
from the Designer. 

8.7. Documentation 

8.7.1. The Guaranteed Maximum Price documentation shall be prepared by the CM 
and submitted to the Owner with the Guaranteed Maximum Price Proposal. The 
documentation shall at a minimum describe the Contract Documents on which 
the Guaranteed Maximum Price Proposal is based, and set forth the cost 
elements of the Guaranteed Maximum Price in detail. The documentation may 
include drawings, sketches, specifications, calculations or other data used to 
identify the basis of the Guaranteed Maximum Price. Documentation of the 
Guaranteed Maximum Price shall be developed by the CM from the design 
Drawings and Specifications and such other documents as may be described in 
the Proposal, and shall include a Listing of the Key Divisions of the Work 
correlated with budget and cost estimate for the GMP on a line item basis in at 
least as much detail as is contained in Appendix D. 

8.7.2. Summary Report of Guaranteed Maximum Price: The documentation of the 
Guaranteed Maximum Price shall be summarized in a report that contains, at a 
minimum, all of the items outlined in Appendix D. 

8.8. The CM shall, as part of cost control, report the adjusted final actual price of each item or 
division of the Work the price of which was based on estimated quantities, allowances or 
other conditional pricing and, when the final price is determined, adjust the Guaranteed 
Maximum Price as follows: 

8.8.1. If the final adjusted price of any item or division of the Work is less than the 
amount reflected in the approved Guaranteed Maximum Price, as determined in 
accordance with the terms of this Agreement, the amount indicated in the 
Guaranteed Maximum Price for the cost of such item shall be reduced by an 
amount equal to the difference between the final adjusted cost and the original 
amount indicated in the Guaranteed Maximum Price for the cost of such item. 
The resulting reduction in the Guaranteed Maximum Price for the cost of such 
item shall be for the benefit of the Owner, and the CM Contingency shall not 
be increased by the amount of the reduction in the cost of such item, nor shall 
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the amount of the reduction be available to the CM to cover cost overruns in 
other items or in subsequent Guaranteed Maximum Prices for other divisions 
of the Project, unless explicitly approved by the Owner by change order. 

8.8.2. If the final adjusted price of any item or division of the Work is greater than the 
amount reflected in the approved Guaranteed Maximum Price, as determined in 
accordance with the terms of this Agreement, to the extent that the CM 
Contingency is sufficient, the amount indicated in the Guaranteed Maximum 
Price for the cost of such item shall be increased by an amount equal to the 
difference between the final adjusted cost and the original amount indicated in 
the Guaranteed Maximum Price for the cost of such item, and the CM 
Contingency shall be decreased by the same difference subject to and in 
accordance with Article 10 of this Agreement, unless otherwise explicitly 
agreed to or approved by the Owner by change order. 

8.8.3. Regardless of the final adjusted price of any item or division of the Work that 
differs from the amount reflected in the approved Guaranteed Maximum Price, 
the total Guaranteed Maximum Price shall not be adjusted, except pursuant to 
an approved change order. 

9. P ayment Provisions 
9.1. Review of Payment Applications by the Designer and Owner: After considering 

applications for payment submitted to the Designer by the CM and certificates for payment 
issued by the Designer, the Owner will make progress payments to the CM as provided 
below and elsewhere in the Contract Documents. The Designer shall take action on the 
CM’s application for payment in accordance with the agreement between the Owner and 
Designer. The Designer’s certification for payment shall be based upon the Designer’s on-
site observation and the documentation submitted in accordance with this Article 9 and the 
CM’s application for payment. 

9.2. Payments due to the CM that unjustifiably remain unpaid for more than thirty (30) days 
from the date of receipt by the Owner and certification by the Designer of the CM’s 
acceptable invoice shall bear simple interest at the rate of one percent (1%) per month or 
fraction thereof on the unpaid balance as may be due. 

9.3. Fixed Fee and General Conditions Costs: The Owner shall compensate the CM for the 
CM’s Fixed Fee and General Conditions Costs generally in accordance with the terms and 
conditions of this Agreement, including Appendix B, and specifically as follows: 

9.3.1. Progress payments to the CM shall be made monthly, not later than thirty (30) 
days after receipt of the CM’s acceptable invoice by the Owner and the 
Designer. 

9.3.2. Seventy-five percent (75%) of the Fixed Fee shall be paid monthly in amounts 
prorated equally over the scheduled duration of the CM’s Services. The 
remaining twenty-five percent (25%) of the Fixed Fee shall be payable in full 
upon final completion of the Project. 

9.3.3. Payment of lump sum General Conditions Costs shall be based on the cash flow 
schedule of payments prepared by the CM and submitted with the General 
Conditions cost proposal, which shall be converted to a fixed schedule of 
payments when the total Guaranteed Maximum Price is fixed. The cash flow 
schedule of payments for General Conditions Costs must be reviewed by the 
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Designer and approved by the Owner prior to any payment for General 
Conditions under the GMP. 

9.3.4. General Conditions Costs included in the budget and in the GMP as allowances, 
or at unit prices or rates, or as items to be reimbursed on a direct cost basis, 
shall be paid monthly based on receipt of documentation suitable to the Owner 
and the Designer evidencing the costs incurred or the quantity of services 
provided, without any hold back or retention from the amounts properly 
invoiced. 

9.4. Cost of the Work: Payment for the Cost of the Work shall be by monthly periodic payments 
based on Work completed then to date and not previously invoiced and paid, less retainage 
withheld from the Contractors, in accordance with the following procedures: 

9.4.1. Schedule of Values: The CM shall, in participation with the Contractors, 
determine a Schedule of Values for each of the construction contracts. The 
Schedule of Values shall be used to determine the Work completed by the 
Contractors. Each Schedule of Values will be submitted to the Owner and the 
Designer within twenty (20) days after execution of the contract by the 
Contractor and is subject to approval by the Owner. The CM’s Schedule of 
Values will be based on the Trade Bid Packages/Contractors lump sum amount. 
The CM will obtain a schedule of values from each Contractor and attach the 
Contractor’s Schedule of Values and payment application to the CM’s monthly 
billing. 

9.4.2. Within seven days of receipt by the CM from the Owner of each periodic 
payment, the CM shall pay each Contractor based on work completed or service 
provided under the Contractor’s contract. No payment to a Contractor shall be 
delayed because of the failure of another Contractor on the Project to complete 
its contract. If any periodic payment to a Contractor is delayed by more than 
seven days after receipt of periodic payment by the CM, the CM shall pay the 
Contractor simple interest, beginning on the eighth day, at the rate of one 
percent (1%) per month or fraction thereof on the unpaid balance as may be 
due. 

9.4.3. Except with the Owner’s prior approval, periodic payments to the Contractors 
shall be subject to retainage of five percent (5%) of the value of Work 
completed then to date and not previously invoiced and paid. When a 
Contractor’s contract is fifty percent (50%) complete, the CM, with written 
consent of the Contractor’s surety if the Contractor’s contract is bonded, shall 
not retain any further retainage from periodic payments due the Contractor if 
the Contractor continues to perform satisfactorily and any nonconforming work 
identified in writing prior to that time by the Designer or Owner has been 
corrected by the Contractor and accepted by the Owner. The Contractor shall be 
deemed fifty percent (50%) complete when the Contractor's gross project 
invoices, excluding the value of materials stored off-site, equal or exceed fifty 
percent (50%) of the value of the Contractor’s contract, except the value of 
materials stored on- site shall not exceed twenty percent (20%) of the 
Contractor’s gross project invoices for the purpose of determining whether the 
Project is fifty percent (50%) complete. 

9.4.4. Notwithstanding Section 9.4.3 above, following fifty percent (50%) completion 
by a Contractor, the Owner may require the CM to withhold additional 
retainage from a subsequent periodic payment to a Contractor, not to exceed 
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five percent (5%) of the Work completed then to date and not previously 
invoiced and paid, in order to protect the Owner from unsatisfactory job 
progress, defective construction not remedied, disputed work, or third-party 
claims filed or threatened to be filed against the Owner. The existence of any 
third-party claims against the CM or any additive change orders to a 
construction contract shall not be a basis for reinstating retainage or delaying 
the release of any retainage on payments to Contractors. 

9.4.5. Nothing in this Section shall prevent the CM at the time of application and 
certification to the Owner from withholding application and certification to the 
Owner for payment to a Contractor for unsatisfactory job progress; defective 
construction not remedied; disputed work; third party claims filed or reasonable 
evidence that claim will be filed; failure of the Contractor to make timely 
payments for labor, equipment, and materials; damage to the CM or another 
Contractor; reasonable evidence that the Contractor’s Contract cannot be 
completed for the unpaid balance of the contract sum; or a reasonable amount 
for retainage not to exceed the percentage that the CM is required to retain by 
the Owner. 

9.4.6. No reduction in the amount of retainage on payments to Contractors shall 
affect any applicable warranties on work done by the CM or the Contractor, 
and the warranties shall not begin to run any earlier than either the Owner’s 
receipt of a certificate of substantial completion from the Designer covering the 
entire Project, or the Owner receives beneficial occupancy of the entire Project. 

9.4.7. Upon notice from the CM that the Work of a Contractor is substantially 
complete and ready for final inspections, the Designer shall inspect the Work 
and prepare lists describing Work that is absent, incomplete or otherwise not in 
compliance with the Construction Documents. The Designer shall determine 
independently whether the Work is substantially complete, and provide a 
certificate to the Owner and the CM that the Work is substantially complete. 
The Designer shall continue to inspect the Work until satisfied that all identified 
non-conforming Work has been completed, corrected or accepted by the Owner 
as is. 

9.4.8. Once all of the Work by a Contractor is substantially complete, all remaining 
funds owed to that Contractor shall be paid in full, except that the Owner may 
retain sufficient funds from the CM and the individual Contractor to secure 
completion of the Work or to correct or complete any nonconforming or 
incomplete Work. If the Owner retains funds, the amount retained shall not 
exceed two and one-half (2.5) times the estimated value of the Work to be 
completed or corrected by the Contractor. Payment under this section shall be 
conditional upon receipt of a properly completed payment application from the 
CM, certification by the Designer that the Work of that Contractor is 
substantially complete, and consent of surety from each surety for each bonded 
Contractor and from the surety for the CM. 

9.4.9. If the Work of a Contractor includes demolition, pilings, caissons or structural 
steel, once all of the Work by that Contractor is one hundred percent (100%) 
complete, the remaining unpaid balance of that Contractor’s Contract Price, 
less a sum equal to five- tenths percent (0.5%) of the Contract Price, shall be 
paid within sixty days following receipt of a properly completed payment 
application from the CM, certification by the Designer that the Work of that 
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Contractor is substantially complete, and consent of surety from each surety for 
each bonded Contractor and from the surety for the CM. 

9.4.10. Final Payment: Their remaining Contract Price, less authorized deductions, 
shall be made to all Contractors once the Project reaches Final Completion. 
Final payment to each Contractor is contingent upon consent by the 
Contractor’s surety, if any, the Owner’s receipt of a properly prepared payment 
application from the CM including final payment to the Contractor, and an 
approval or certification from the Designer that the work performed by the 
Contractor is acceptable and in accordance with the Contract Documents. 
Payments to which Contractors are entitled under this subsection shall be made 
no later than sixty (60) days following receipt of the Contractor's final payment 
request by the CM or immediately upon receipt of the surety's consent, 
whichever occurs later. Each Contractor’s contract shall list the inspections 
required by the Owner before accepting the Work, and any submittals, manuals, 
warranties or financial information required by the Owner to release payment 
to the Contractor. The failure of the contracts to contain this information shall 
not obligate the Owner to release the retainage if the Owner has not received 
the required certification from the Designer. The Designer may withhold 
certification of final payment to a Contractor for unsatisfactory job progress by 
the Contractor, defective construction not remedied by the Contractor, disputed 
work by the Contractor, or third-party claims filed against the Owner or 
reasonable evidence that a third-party claim will be filed against the Owner 
because of a breach of duty by the Contractor. 

9.4.11. Final Payment Audit: The Owner reserves the right, prior to making final 
payment to the CM, to conduct audits or a final audit of the expenditures by the 
CM on the Project for assurances that the final payment to the CM does not 
exceed the amounts properly payable to the CM for the Cost of the Work, 
General Conditions, any special allowances, and CM-GMP Contingency 
savings. If the Owner decides to exercise its right to a final payment audit, the 
Owner will notify the CM in writing of its decision to conduct the audit within 
thirty (30) days after issuance of the Certificate of Final Completion by the 
Project Designer. The CM shall then promptly provide all accounting records 
reasonably requested by the Owner that relate to the Cost of the Work, CM 
General Conditions and CM Contingency on the Project. Once the CM has 
provided all accounting records reasonably requested by the Owner to complete 
such an audit, the Owner agrees to complete the audit within one hundred 
twenty (120) calendar days. In the event an audit determines that the CM has 
been paid more than it is entitled to be paid under the Contract, the CM will 
refund the overpayment to the Owner. 

9.4.12. The making and acceptance of final payment shall constitute a waiver of all 
claims by the Owner except: 

9.4.12.1. Claims arising from unsettled liens or claims against the CM. 

9.4.12.2. Faulty Work or materials appearing after final payment. 

9.4.12.3. Failure of the CM to perform the Work in accordance with 
Drawings and Specifications, such failure appearing after 
payment. 

9.4.12.4. As conditioned in the performance bond and payment bond. 
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9.4.13. Prior to submitting request for final payment to the Project Designer for 
approval, the CM shall fully comply with all requirements specified in the 
“Project closeout” section of the Specifications. These requirements include but 
not limited to the following: 

9.4.13.1. Submittal of Product and Operating Manuals, Warranties and 
Bonds, Guarantees, Maintenance Agreements, As-Built 
Drawings, Certificates of Inspection or Approval from agencies 
having jurisdiction. (The Project Designer must approve the 
Manuals prior to delivery to the Owner). 

9.4.13.2. Transfer of required attic stock material and all keys in an 
organized manner. 

9.4.13.3. Record of Owner’s training. 

9.4.13.4. Resolution of any final inspection discrepancies. 

9.4.14. The CM shall forward to the Designer the final application for payment along 
with the following documents: 

9.4.14.1. List of minority business Contractors showing breakdown of 
contracts amount. 

9.4.14.2. Affidavit of Release of Liens. 

9.4.14.3. Affidavit of Contractors of payment to material suppliers and 
subcontractors. 

9.4.14.4. Consent of Surety to Final Payment. 

9.4.14.5. Certificates of state agencies required by state law. 

9.4.15. The Designer will not authorize final payment until the Work under this 
Agreement has been certified by the Designer, certificates of compliance issued, 
and the CM has complied with the closeout requirements. The Designer shall 
forward the CM’s final application for payment to the Owner along with 
respective certificate(s) of compliance required by law. 

9.5. Grounds for Withholding Payment: Notwithstanding anything to the contrary in this 
Section, the Designer may withhold a certificate for payment from the CM and the Owner 
may withhold payment from the CM, in whole or in part, to the extent reasonably necessary 
to protect the Owner. If the Designer is unable to certify payment in the amount of the 
application, the Designer will notify the CM and the Owner in writing. If the CM and 
Designer cannot agree on a revised payment amount, the Designer will promptly issue a 
certificate for payment for the amount for which the Designer is able to make such 
representations to the Owner. The Designer may also withhold a certificate for payment, in 
whole or in part, to such extent as may be necessary in the Designer’s opinion to protect the 
Owner from loss for which the CM or the Contractor(s) is responsible, including loss 
resulting from acts and omissions, because of: 

9.5.1. Defective Work not remedied after notice in accordance with this Agreement; 

9.5.2. Third-party claims filed or reasonable evidence indicating probable filing of 
such claims unless security acceptable to the Owner is provided by the CM; 

9.5.3. Failure of the CM or Contractor(s) to make payments properly to subcontractors 
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or sub- subcontractors or for labor, materials or equipment; 

9.5.4. Reasonable evidence that the Work cannot be completed for the unpaid balance 
of the GMP; 

9.5.5. Damage to the Owner or another Contractor; 

9.5.6. Reasonable evidence that the Work will not be completed within the contract 
time, and that the unpaid balance of the GMP would not be adequate to cover 
actual or liquidated damages for the anticipated delay; 

9.5.7. Failure to carry out the Work in accordance with the Contract Documents; 

9.5.8. Failure to provide sales tax documentation as required by the Owner; 

9.5.9. Failure or refusal of the CM or Contractors to submit the required information 
on minority business enterprises; 

9.5.10. Any other reason deemed necessary by the Designer to protect the Owner 
unless arbitrary and unreasonable; or 

9.5.11. Subsequently discovered evidence that Work previously approved was not 
performed in accordance with the Contract Documents. 

9.5.12. When the above reasons for withholding certification are removed, certification 
will be made for amounts previously withheld. 

9.6. The Owner’s Representative may withhold a certificate for payment, in whole or in part, 
to the extent reasonably necessary to protect the Owner. 

9.7. Sales and Use Taxes: Each Contract and each Guaranteed Maximum Price shall include 
those sales and use taxes applicable to the Project that are legally enacted at the time the 
Guaranteed Maximum Price is established. Sales and use taxes shall be accounted for 
separately in the Guaranteed Maximum Price and in the payment applications submitted 
by the CM. Any increase or decrease in such taxes that affect the Guaranteed Maximum 
Price and that are enacted after the Guaranteed Maximum Price is submitted shall be 
incorporated into that price by change order. The CM shall maintain all tax records during 
the life of the Project and furnish the Owner with a complete listing of all taxes paid by taxing 
authority, invoice number, date, amount, etc. in a form acceptable to the Owner. The CM 
is required to maintain a file showing taxes paid on the Project for three (3) years after 
Final Payment or turn said documents over to the Owner for the Owner to maintain. 

9.7.1. The following is a list of requirements to be followed by the CM in maintaining 
proper records and reporting the North Carolina Sales and Use Tax and Local 
Sales and Use Tax. The CM shall comply fully with the requirements outlined 
below, in order that the Owner may recover the amount of the tax permitted 
under the law. 

9.7.1.1. It shall be the CM’s responsibility to furnish the Owner 
documentary evidence showing the materials used and sales and 
use tax paid by the Contractor and each of his Subcontractors. 
Such evidence shall be transmitted to the Owner with each pay 
request regardless of whether taxes were paid in that period. 

9.7.1.2. The documentary evidence shall consist of a certified statement 
by the CM and each of the Contractors individually, showing 
total purchases of materials from each separate vendor and total 
sales and use taxes paid to each vendor. Certified statements 



 

26 
 

must show the invoice number, or numbers, covered, and 
inclusive dates of such invoices. 

9.7.1.3. Materials used from Contractors’ warehouse stock shall be 
shown in a certified statement at warehouse stock prices. 

9.7.2. The CM shall not be required to certify the Contractors’ statements. 

9.8. CM Right to Stop Work or Terminate the Agreement: Should the Owner fail or refuse 
without good cause to make payment of a payment application certified by the Designer 
within thirty (30) days after receipt of same, then the CM, after fifteen (15) days’ written 
notice sent by certified mail, return receipt requested, to the Owner and the Designer, may 
suspend operations on the Work or terminate the Contract. The Owner shall be liable to the 
CM for the cost of the Work delivered and performed to the date of termination plus all 
General Conditions costs incurred to date plus its CM Fixed Fee earned to date, plus 
reasonable termination and demobilization costs, as if the Agreement were terminated for 
convenience by the Owner hereunder. The Designer shall review and certify the correctness 
of such payment. 

10. C M Contingency 

10.1. Each Guaranteed Maximum Price shall include a contingency amount (the CM 
Contingency) for the use of the CM as allowed by this Agreement. The CM Contingency 
in each GMP shall be fixed when the Guaranteed Maximum Price is first accepted and 
approved by the Owner, and shall not exceed two percent (2%) of the Cost of the Work 
included in the Guaranteed Maximum Price that is first accepted and approved by the 
Owner. 

10.2. The CM Contingency is for the use of the CM to defray costs in excess of the Cost of the 
Work for which the CM is not otherwise entitled to an increase in the Guaranteed 
Maximum Price under the terms of this Agreement. The CM Contingency is not meant to 
add to the Fixed Fee of the CM. The CM Contingency may only be used to defray increases 
in the Cost of the Work caused by the following circumstances after exhausting all other 
remedies the CM might have: 

10.2.1. To pay any costs incurred by the CM as a result of a Contractor default, to the 
extent the CM is unable to recover the costs from the Contractor, Contractor’s 
surety (if any) or other guarantor or insurer; provided, however, that the CM 
Contingency may not be used to pay deductibles, retention or copayments 
incurred pursuant to a subcontractor default insurance policy; 

10.2.2. To defray the cost of acceleration of the Work, tests or inspections to maintain 
the Master Schedule, to the extent the CM is unable to recover the costs from 
Contractors, Contractors’ sureties or other guarantors or insurers; 

10.2.3. To defray costs incurred to address differing or unforeseen site conditions for 
which the CM is not entitled to an adjustment under this Agreement; 

10.2.4. To defray costs incurred to procure Work inadvertently omitted from a GMP; 

10.2.5. To pay for quality assurance testing, inspections, or other investigations that 
the CM believes are necessary to substantiate that work of the Contractors 
meets the requirements of the Contract Documents, to the extent the CM is 
unable to recover the costs from Contractors, Contractors’ sureties or other 
guarantors or insurers; 
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10.2.6. To pay for mediation and legal costs per Article 34 if a suit is initiated by a 
Contractor, to the extent the CM is unable to recover those costs from the 
Contractor, the Contractor’s sureties or other guarantors or insurers. 

10.2.7. To defray costs incurred to procure work inadvertently omitted from a GMP 
due to design errors, ambiguities, inconsistencies or omissions that the CM 
should have reasonably detected, as described in Article 25.2.2. 

10.3. The CM shall consult with the Owner and provide the Owner with reasonable 
documentation justifying every request for payment of any of the CM Contingency. All 
expenditures of CM Contingency are conditional upon receipt of such documentation and 
approval of the expenditure by the Owner. Expenditures of CM Contingency may not be 
used to reimburse the CM for liquidated damages payable to the Owner, for overruns in 
agreed sums or rates payable for General Conditions, for costs incurred because of any 
default by the CM in the performance of its own management services, including 
unjustifiable overpayments to Contractors, or for any other circumstance not specifically 
covered in the preceding paragraphs. 

10.3.1. If the CM Contingency is not exhausted during the Project, fifty percent (50%) 
of any unspent portion of the CM Contingency will be paid to the CM over and 
above the Cost of the Work, General Conditions and Fixed Fee otherwise due 
and payable the CM. The remaining fifty percent (50%) of any unspent portion 
of the CM Contingency will belong to and remain with the Owner. 

11. B onds Required from the CM 

11.1. In accordance with N.C. Gen. Stat. §143-128.1, the CM shall provide a performance bond 
with a penal sum equal to one hundred percent (100%) of the cumulative Guaranteed 
Maximum Price for the Project to guarantee the faithful performance of the Work, in such 
form as may be required by law and approved by the Owner. Subject to prior approval by 
the Owner, the CM may provide a bond upon execution of this Agreement with a penal sum 
equal to the lump sum fee for the pre-construction and procurement phases of the Project, 
and then amend the bond to increase the penal sum of the bond as each GMP is approved 
and accepted by the Owner, so that at all times the penal sum of the bond equals the sum 
of the lump sum fee for the pre-construction and procurement phases of the Project plus all 
approved GMP. 

11.2. In accordance with N.C. Gen. Stat. §143-128.1, the CM shall provide a payment bond with 
a penal sum equal to one hundred percent (100%) of the cumulative Guaranteed Maximum 
Price for the Project to guarantee the payment of all labor and material costs or claims in 
connection with compliance with the Contract, in such form as may be required by law and 
approved by the Owner. Subject to prior approval by the Owner, the CM may provide a 
payment bond upon execution of this Agreement with a penal sum equal to the lump sum 
fee for the pre- construction and procurement phases of the Project, and then amend the 
bond to increase the penal sum of the bond as each GMP is approved and accepted by the 
Owner, so that at all times the penal sum of the bond equals the sum of the lump sum fee 
for the pre-construction and procurement phases of the Project plus all approved GMP. 

11.3. These bonds and all amendments to the bonds shall be dated or made effective the same 
date as this Agreement and must be accompanied by a current copy of the power of attorney 
for the attorney-in-fact executing such bond on behalf of a surety company licensed to do 
business in the State of North Carolina and reasonably acceptable to the Owner. 
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12. D esign Support by the CM 

12.1. Except for shop drawings and special systems calculations that are delegated to the CM 
and its Contractors by the Owner and the Designer, all Drawings and Specifications shall 
be prepared by the Designer and submitted to the Owner for review and authorization to 
proceed with procurement and construction. The CM shall provide the following services 
related to design of the Project. 

12.2. Planning Conferences: In accordance with the approved Construction Management Plan 
and Master Schedule, the CM shall conduct planning conferences attended by the Designer, 
the Owner and others as necessary. During the planning conferences, the CM shall review 
the Construction Management Plan, the Master Schedule, the Design Phase Milestone 
Schedule, the Project and Construction Budget, and the MICS. The CM shall conduct and 
prepare minutes of these meetings. 

12.3. Design Phase Information: The CM shall monitor the Designer’s compliance with the 
Construction Management Plan and the MICS, and the CM shall coordinate and expedite 
the flow of information between the Owner, the Designer, the CM and others as necessary. 

12.4. Design Progress Meetings: The CM shall participate in regularly scheduled progress 
meetings attended by the Owner, Designer and others as necessary. Such meetings shall 
serve as a forum for the exchange of information concerning the Project and the review of 
design progress. The Designer shall prepare and distribute minutes of these meetings to the 
Owner, CM and others. 

12.5. Review of Design Documents: The CM shall thoroughly and completely review all design 
documents, including programming, drawings, specifications, addenda, and supplemental 
design information, for clarity, consistency, constructability and coordination among the 
Contractors. The results of the review shall be provided in writing as notations on the 
documents or in a written report. The CM is not responsible for providing, nor does the 
CM control, the Project design and contents of the design documents prepared by the 
Designer. By performing the reviews described herein, the CM is not acting in a manner so 
as to assume professional responsibility or liability, in whole or in part, for all or any part 
of the Project design and design documents prepared by the Designer or the Owner. 

12.6. Design Recommendations: The CM shall make recommendations to the Owner and 
Designer with respect to constructability, construction cost, sequence of construction, 
construction duration, possible means and methods of construction, time for construction, 
and separation of the Project contracts for various categories of Work. In addition, the CM 
shall give to the Designer all data of which it is aware concerning patents or copyrights for 
inclusion in the Contract Documents. 

12.7. Life Cycle Cost and Value Analyses: In accordance with the Construction Management 
Plan, the CM agrees to provide cost estimates and other input to assist the Designer in the 
preparation of reliable and valid life cycle cost and value studies. The Owner’s intent is to 
have an energy efficient facility with reasonable and sustainable long-term operating 
and maintenance costs. The CM agrees to cooperate with the Owner and the Designer to 
achieve these goals. 

12.8. Owner Design Reviews: The CM shall expedite the Owner’s design reviews by compiling 
and conveying the Owner’s comments to the Designer. 
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13. P ermits and Approvals by Regulatory Agencies 
13.1. The CM shall give all notices and comply with all laws, ordinances, codes, rules and 

regulations bearing on the conduct of the Work under this Agreement. If the CM observes 
that the Drawings and Specifications are at variance with any law, ordinance, rule or 
regulation, it shall promptly notify the Designer and Owner in writing. Any necessary 
changes required after contract award shall be made by change order. If the CM performs 
any Work knowing it to be contrary to such laws, ordinances, codes, rules and regulations, 
and without such notice to the Designer and Owner, it shall bear all resulting costs of 
correction. If any laws, ordinances, codes, rules or regulations bearing on the conduct of 
the Work change after establishment of the GMP and the CM can demonstrate that such 
change will cause an increase in the GMP, such change will be grounds for equitable 
adjustments to the GMP. 

13.2. All Work under this Agreement shall conform to the North Carolina State Building Code 
and other state, local and national codes as are applicable. The cost of all required 
regulatory agency inspections under state, local and national codes shall be paid by the 
Owner, except as follows: 

13.2.1. Costs for re-inspections by the City of Raleigh or other regulatory agencies, to 
the extent attributable to the CM and its Contractors, shall be the responsibility 
of the CM. 

13.2.2. Premium or additional fees or other costs paid to expedite or accelerate or 
otherwise alter the normal review process of authorities with jurisdiction to 
maintain the Project schedule or accommodate the wishes of Contractors shall 
be the responsibility of the CM. 

13.3. The CM shall cooperate with the state, county and municipal authorities by applying for 
and obtaining all building and other required permits. 

13.4. The CM shall assist the Designer with transmittal of documents to regulatory agencies for 
review and shall advise of potential problems in completing such reviews. 

14. Procurement of Contracts with Contractors 

14.1. All construction contracts, labor, materials and services shall be procured in accordance 
with N.C. Gen. Stat. § 143-128.1 and other sections of Chapter 143 Article 8 of the North 
Carolina General Statutes relating to construction management at risk contracts. 
Construction contracts for the Work required for the Project shall be between the CM and 
Contractors. The CM shall request and receive bids for each contract and shall advise the 
Owner with respect to award of a contract to the lowest responsive and responsible bidder. 
The CM shall enter into a contract with that bidder after receipt of approval of award from 
the Owner. 

14.2. Establishment of Bid Packages and Contract Scope: The CM shall recommend for 
approval by the Owner the appropriate Contractor bid packages. The CM shall take into 
account the needs of the Project, the Master Schedule, risk management, and the available 
resources, and divide the Work for the best benefit of the Project. The CM and the Designer 
shall collaborate on the preparation of bid documents consistent with the bid packages 
identified by the CM and approved by the Owner. Consistent with state law, one or more 
bid packages shall be prepared for each of the general construction, electrical, mechanical, 
fire protection, and plumbing divisions of the Work of the Project. The CM shall prepare 
any other contract packages for other divisions or subdivisions of the Work as agreed with 
the Owner. The form of agreement and general conditions for inclusion in all bid packages 
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and use in the contracts between the CM and the Contractors for construction for the 
Project shall be based on the standard form of Agreement and General Conditions of the 
Wake County Contract for Construction. The requirements of this Agreement shall be 
included in each construction contract to the extent applicable to the construction contract. 
Supplementary General Conditions for Contractors shall be prepared by the CM and 
submitted to the Owner and the Designer with adequate time for review and comment 
before inclusion in bid packages. The Designer and the CM will collaborate on the 
preparation of the general Division One requirements of the Specifications. Separate 
General Conditions for materials and equipment procurement shall be prepared by the CM 
to meet the specific requirements of the Project using forms approved by the Owner. The 
CM shall be afforded a reasonable opportunity to review and comment on all special 
warranties and other obligations imposed on the Contractors by the Specifications. 

14.3. Bidder’s Interest Campaign: The CM shall conduct a telephonic and correspondence 
campaign to attempt to create interest among qualified bidders, both to foster competition 
for the Work of the Project, and to satisfy the requirements of the Owner’s Minority 
Business Enterprise Policy, attached to this Agreement as Appendix C. 

14.4. Prequalification of Contractors: The CM shall develop lists of possible bidders and shall 
prequalify bidders. This service shall include the following: preparation and transmission 
of questionnaires; receiving and analyzing completed questionnaires; interviewing possible 
bidders, bonding agents, and financial institutions; and preparing summary reports 
regarding this activity to the Owner. The CM shall also prepare and transmit to the Owner 
and Designer a bidders list for each bid package. The Owner shall notify the CM promptly 
of any reasonable objections to a proposed bidder, and the CM shall remove that bidder 
from the bidders list. 

14.5. Business Participation Goals and Standards: The CM shall comply with all of the 
requirements of the Owner’s Minority Business Enterprise Policy, attached to this 
Agreement as Appendix C, and N.C. Gen. Stat. § 143-128.2. 

14.6. Notices and Advertisements: The CM shall prepare and place notices and advertisements 
to solicit competitive bids for the Project. 

14.7. Delivery of Bid Documents: The CM shall expedite the delivery of bid packages to the 
bidders. The CM shall obtain a full set of documents from the Designer and arrange for 
printing, binding, wrapping and delivery to the bidders. The CM shall maintain a record of 
bidders receiving documents. 

14.8. Pre-Bid Conference: In conjunction with the Designer, the CM shall conduct a Pre-Bid 
Conference. These conferences shall be forums for the CM and Designer to explain to the 
bidders the Project requirements, including information concerning schedule requirements, 
time and cost control requirements, access requirements, contractor interfaces, minority 
and women’s business enterprise goals, the Project administrative requirements and 
technical information. 

14.9. Information to Bidders: The CM shall develop and coordinate procedures to provide 
answers to bidders’ questions. 

14.10. Addenda: The CM shall receive from the Designer a copy of all addenda. The CM shall 
review addenda for clarity, consistency and coordination. By performing the reviews 
described herein, the CM is not acting in a manner so as to assume responsibility or 
liability, in whole or in part, for all or any part of the Project design or the content of the 
design documents. The CM shall also distribute a copy of all addenda to each bidder 
receiving documents.  
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14.11. Requests for Clarifications and Substitutions: The CM will be responsible for logging all 
clarification and substitution requests that it receives, and forwarding them to the Designer. 
It is to be noted that the Owner discourages substitutions. The Owner’s approval will be 
granted only upon the most persuasive arguments as to quality, function and financial merit 
regarding a substitution. 

14.12. Bid Opening: The CM shall conduct bid openings in accordance with North Carolina 
General Statutes. The CM shall tabulate all bids received, provide a comparison of "budget 
to actual" amount for each trade package and evaluate the bids to determine the lowest 
responsive and responsible bidder for each trade package. The CM shall not award or enter 
into any contract for Work on the Project until the CM has provided the Owner with written 
notice of the intent to award the contract with reasons for awarding the contract to the 
successful bidder. This written notice shall also describe compliance by the bidder with the 
Owner’s Minority Business Enterprise Policy. The Owner shall be given reasonable 
opportunity to consider the qualifications of the successful bidder and the impact of award 
of the contract on the Project and Construction Budget, and to object to the award of the 
contract to the low bidder. 

14.13. Change of Contractor Ordered by Owner: If the Owner directs the CM to award a contract 
to a bidder other than the lowest responsible and responsive pre-qualified bidder for any 
potion of the Project, the Guaranteed Maximum Price, if it has already been fixed, shall be 
increased by the amount of the difference between the award price and the price submitted 
by the lowest responsible and responsive bidder. The CM Contingency shall not be 
changed. 

14.14. Construction Contracts: Upon approval by the Owner, the CM shall prepare, execute, and 
deliver the Contract Documents between the CM and the Contractors. The CM shall also 
issue the notices to proceed. 

14.15. Permits, Insurance and Labor Affidavits: The CM shall verify that all required building 
permits, bonds, insurance, labor affidavits, and waivers required for the Project have been 
obtained. 

14.16. Bonds and Other Security for Performance by Contractors: In its Guaranteed Maximum 
Price Proposal, the CM shall recommend a program and costs for bonds or other security 
or insurance against default by Contractors as the CM deems appropriate to protect the CM 
and the Owner against such defaults. Such costs shall be included in the Guaranteed 
Maximum Price if approved by the Owner. 

15. W ork by CM 

15.1. All of the labor and materials for the Work of the Project as described in the Drawings and 
Specifications developed by the Designer shall be performed by Contractors, except as 
specifically provided in this Article 15. 

15.2. The CM may perform a portion of the Work only if (1) bidding produces no responsible, 
responsive bidder for that portion of the Work, no responsive, responsible bidder will 
execute a contract for the bid portion of the Work, or a Contractor defaults and a pre-
qualified replacement cannot be obtained in a timely manner, and (2) the Owner approves 
performance of the Work by the CM. 

15.3. In the event the CM performs a portion of the Work under this Article 15, the CM shall 
provide a lump sum price to the Owner or, in the event a lump sum price cannot be agreed 
upon by the CM and the Owner, the CM shall be entitled to its actual direct cost to perform 
the Work, which shall be limited to direct labor costs with reasonable burden, actual 
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material costs without markup for overhead or profit, actual equipment costs without 
markup for overhead or profit, and actual subcontract payments without markup for 
overhead or profit. Any other direct costs of the Work performed by the CM will only be 
paid if approved by the Owner in advance of performing the Work. 

16. P atents and Other Intellectual Property Rights 

16.1. The CM shall secure all rights and pay all license fees, royalties, and costs arising from 
patents, trade secrets, copyrights, or other intellectual property rights that are in any way 
involved with the services or involved with or required for the services performed by or on 
behalf of the CM. The CM shall defend, indemnify, and save harmless the Owner and its 
present and future officers, employees, and agents from and against any and all liabilities 
(foreseeable or unforeseeable), penalties, fines, forfeitures, demands, claims, causes of 
actions, suits, judgments, and costs and expenses incidental thereto (including, without 
limitation, amounts paid pursuant to investigations, defense or settlements, and reasonable 
attorney's fees), which any or all of them may hereafter suffer, incur, be responsible for, or 
pay out as a result of any violation or an alleged violation of any patent, trade secret, 
copyright, or other intellectual property right resulting, in whole or in part, from any act by 
the CM or anyone who performs work for the CM or for whose acts the CM may be liable 
in connection with the Project, regardless as to whether such violation or alleged violation 
occurs prior to, during or after the completion of the Project. The CM shall not be 
responsible for or be required to provide such indemnity or defense should such patent, 
trade secret, copyright, or other intellectual property right be called for by the Owner or the 
Designer in the Contract Documents, including any drawings or specifications. 

17. O wnership of Documents 

17.1. The CM shall be entitled to maintain possession of a reasonable number of sets of Contract 
Documents and record documents during and after the completion of the Project for its 
records. After completion of the Project, the CM shall destroy or return to the Owner all 
other copies of such documents as requested by the Owner. The CM shall not reproduce or 
distribute such documents to any third person or for any purpose other than bidding, 
permitting and construction of the Project. 

17.2. All significant new information and all documents and other materials furnished to the CM 
or any Contractor by the Owner, and all information and all documents and other materials 
which the CM or any Contractor acquires or generates in connection with the Project, shall 
be the sole property of the Owner, and, except as specified otherwise in the next Section, 
shall be returned or furnished by the CM to the Owner or its designee upon demand by the 
Owner. 

17.3. The CM and any Contractor or other individual or entity performing or furnishing any of 
the Work under a direct or indirect contract with CM: (i) shall not have or acquire any 
copyright, title to or ownership rights in any Drawings, Specifications, or other documents 
(or copies thereof) prepared by or on behalf of the Owner, including electronic media 
editions; and (ii) shall not reuse any of such Drawings, Specifications, other documents, or 
copies thereof on extensions of the Project or any other project without prior written 
consent of the Owner and specific written verification or adaptation by the Owner. This 
prohibition shall survive final payment and completion of the Project, or termination or 
completion of the Agreement. Nothing herein shall preclude the CM from retaining copies 
of the Contract Documents for record purposes. 
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17.4. The Designer shall provide electronic drawing files to the CM upon request for use in 
preparing estimates, survey control of the site and building, preparation of coordination 
drawings, and preparation of shop drawings, provided that the CM and each Contractor 
with access to electronic drawing files from the Designer executes an document acceptable 
to the Owner and the Designer substantially in the form of the Agreement for Transfer of 
Documents in Machine Readable Form When Owner Owns the Instruments of Service 
attached to this Agreement and labeled Appendix I. 

17.5. The CM shall ensure that all documents and materials coming within the possession, 
custody, or control of the CM or any representative in connection with the Project are 
retained to the extent and as required by the Contract Documents and any other applicable 
legal requirements. The CM grants to and otherwise shall obtain for the Owner an 
irrevocable, exclusive, royalty- free right to copy, republish, distribute and use, in whole or 
in part, any material developed in connection with the Project, whether copyrighted or not, 
based on any information, conclusions, or developments resulting from or related to the 
services and Work performed for the Project. 

18. C ontractor Submittals and Requests for Information 

18.1. The CM shall establish and implement procedures for expediting, reviewing, and 
processing requests for information and proposed substitutions and changes to the Work 
received from Contractors. All requests for information, submittals, Contractor schedule 
adjustments, substitutes, change order requests and other Contractor requests shall be 
submitted to the CM. The CM shall keep a log of all such requests, and the responses to 
such requests by the CM, the Owner and the Designer. 

18.2. The CM shall establish and implement procedures for expediting, reviewing, approving, 
and processing all required Contractor submittals, such as material and equipment samples, 
mock ups, special systems calculations, fabrication, erection and other shop drawings, and 
operating and maintenance manuals. The CM shall be responsible for tracking and 
monitoring all such submittals throughout construction until all such submittals have been 
reviewed and finally approved by the Designer and reported to the Owner. 

18.3. The CM shall include the status of submittals and shop drawings as an agenda item at all 
Owner meetings and advise the Owner immediately of any delays in the shop drawing and 
submittal process. 

18.4. The CM shall develop a shop drawing and submittal aging report which is to be submitted 
to the Owner at each weekly progress meeting. The report must include anticipated and 
actual submittal dates and must be coordinated with the Master Schedule. 

18.5. The CM is to ensure that shop drawing/submittal packages are submitted in an appropriate 
manner and, if not, return them to the Contractor for proper submission. All Contractor 
submittals shall be submitted initially to the CM for review, approval and appropriate 
routing to the Designer and, if appropriate, the Owner. The CM shall provide additional 
copies of any submittals or shop drawings requested by the Owner. 

18.6. The Master Schedule for the Project shall include timeframes and dates for delivery and 
approval of submittals. A separate submittal schedule shall also be maintained and 
coordinated with the Master Schedule for ease of reference by the Contractors, Owner, and 
the Designer, which shall be consistent with the Master Schedule. The specific format and 
information to be provided in the submittal schedule must be reviewed and approved by 
the Owner and Designer prior to its use on the Project. 
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18.7. Approval of submittals, shop drawings or special systems calculations by the Designer 
shall not be construed as relieving the CM from responsibility for compliance with the 
design or terms of the Contract Documents nor from responsibility of errors of any sort in 
the details or shop drawings, unless such error has been called to the attention of the 
Designer in separate writing by the CM. 

19. U se of Premises, Site Conduct, and Safety and Protection of Property 
19.1. The CM shall be responsible for the entire site and shall provide all the necessary 

protections required by the Owner and by laws or ordinances governing safety and 
protection of property. Consistent with the indemnification provisions elsewhere in this 
Agreement, the CM shall be responsible for protecting the public and those on the site 
against all bodily injury or harm, and protecting against any damage to the Work, to adjacent 
property, and to property of others. The CM shall have access to the Project at all times. 
Subject to its ultimate contractual responsibility for protection of the Work, property and 
the public under this Agreement, and subject to any non-delegable duties imposed by law, 
the CM may delegate to Contractors these obligations of the CM under this Agreement, and 
may obtain indemnification and insurance from Contractors as the CM deems reasonable 
and prudent. 

19.2. The CM shall provide cover and protect all portions of the structure when the Work is not 
in progress, provide and set all temporary roofs, covers for doorways, sash and windows, 
barricades, and all other materials necessary to protect all the Work on the building, 
whether set by it, or any of the Contractors. Any completed Work or Work in progress 
damaged through the lack of proper protection or other act or omission of the CM or the 
Contractors shall be repaired or replaced without extra cost to the Owner. 

19.3. No fires of any kind will be allowed inside or around the Project site during the course of 
construction without special written permission from the Owner. 

19.4. In the event any artifacts or articles which appear to have archaeological or historical 
significance are discovered by the CM or any Contractors, the CM shall immediately 
provide Notice to the Owner before proceeding with any Work and before the conditions 
are further disturbed at the location of the discovery. Neither the CM nor any Contractor 
shall have any property rights to such artifacts or articles. 

19.5. The CM shall protect all trees and shrubs designated to remain in the vicinity of the Project 
Site by building substantial protection around same. The CM shall barricade all walks, 
roads, etc., as authorized by the Owner to keep the public away from the construction. All 
trenches, excavations or other hazards in the vicinity of the Work shall be well barricaded 
and properly lighted at night. 

19.6. The CM shall develop and implement a Project Safety Program. The CM shall report to 
the Owner, as part of the MICS, any safety violations and actions taken to protect the safety 
of persons and property engaged in the Project. The CM shall require that all Contractors 
meet or exceed the Project Safety Program requirements including where those 
requirements meet or exceed State or Federal requirements. 

19.7. In the event the Owner implements an Owner Controlled Insurance Program (“OCIP”), the 
CM agrees to cooperate and coordinate with any safety plan or risk management plan 
implemented in connection with the OCIP. 

19.8. The CM shall implement the Project Safety Program for the protection of all persons on 
the job, including the requirements of the A.G.C. Accident Prevention Manual in 
Construction, as amended, and shall fully comply with all state laws or regulations and 
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North Carolina State Building Code requirements to prevent accident or injury to persons 
on or about the location of the Work. The CM shall clearly mark or post signs warning of 
hazards existing, and shall barricade excavations, elevator shafts, stairwells, floor and wall 
openings and similar hazards. The CM shall protect against damage or injury resulting from 
falling materials and shall maintain all protective devices and signs throughout the progress 
of the Work. 

19.9. The CM shall, at a minimum, adhere to the rules, regulations and interpretations of the 
North Carolina Department of Labor relating to Occupational Safety and Health Standards 
for the Construction Industry. 

19.10. As part of the Project Safety Program, the CM agrees to implement a Public Hazard Control 
Plan conforming to the standards set forth in ANSI A10.34-2005R. The Public Hazard 
Control Plan shall be submitted to the Owner for review and approval before construction 
begins on the Project. 

19.11. The CM shall designate a responsible member of its organization as safety inspector, whose 
duties shall include accident prevention on the Project. The name of the onsite safety 
inspector shall be made known to the Designer and Owner at the time the Work is started. 
The CM will provide the Owner with the name of each Contractor’s onsite safety officer. 

19.12. In the event of emergency affecting the safety of life, the protection of Work, or the safety 
of adjoining properties, the CM is hereby authorized to act at its own discretion, without 
further authorization from anyone, to prevent such threatened injury or damage. Any 
compensation claimed by the CM on account of such action shall be determined as 
provided for herein. 

20. E nvironmental Protection 
20.1. If demolition of existing structures is part of the scope of its Work on the Project, the CM 

acknowledges that the Project site may contain potentially hazardous substances and/or 
hazardous waste, including asbestos and lead paint, the exact extent, location and physical 
and chemical characteristics of which may be unknown or which may differ from the 
results of previous site investigations. The CM acknowledges that it has reviewed or had 
adequate opportunity to review various documents provided by the Owner concerning 
environmental investigations and hazardous substances, pollutants or contaminants, or solid 
wastes at the site. The CM has inspected the site and is fully aware of work, which has been 
performed at the site regarding hazardous substances, pollutants or contaminants, or solid 
wastes. The CM will develop a demolition and asbestos abatement plan with reasonable 
precautions to protect workers, visitors and the public from potentially hazardous 
substances and/or hazardous waste. This plan shall be part of the Construction Management 
Plan and shall be submitted to the Owner, the Designer and all necessary regulatory 
agencies before demolition begins. 

20.2. If the demolition and asbestos abatement plan precautions are inadequate to prevent 
foreseeable bodily injury or death to persons resulting from an unforeseeable material or 
substance encountered but not created on the site by the CM or its Contractors, the CM 
shall, upon recognizing the condition, immediately stop Work in the affected area and 
report the condition to the Owner and Designer in writing. The CM shall revise its 
demolition and asbestos abatement plan to take into account the unforeseen material, 
substance or condition, and shall take responsibility for remediation of the material, 
substance or condition from the site in accordance with the revised plan. 
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20.3. The CM will take all measures necessary to prevent the release by the CM or any of its 
Contractors of any hazardous substances at the Project site or adjacent areas. The CM will 
immediately notify the Owner of any spills, emissions or other releases of hazardous or 
potentially hazardous substances at or adjacent to the Project site due to the CM or its 
Contractors. The CM will be responsible for removing from the Project site and areas 
adjacent thereto, and for properly disposing of, in compliance with the Contract 
Documents, all applicable laws and applicable permits, all hazardous or potentially 
hazardous substances generated or accumulated by the CM or any Contractor in the course 
of performing the Work. 

20.4. Any land-disturbing activity performed by the CM in connection with the Project shall 
comply with all erosion control measures set forth in the Contract Documents and any 
additional measures which may be required in order to ensure that the Project is in full 
compliance with the Sedimentation Pollution Control Act of 1973, as implemented by Title 
15, North Carolina Administrative Code, Chapter 4, Sedimentation Control, Subchapters 
4A, 4B and 4C, as amended (15 N.C.A.C. 4A, 4B and 4C). 

21. I nsurance and Indemnity 
21.1. Insurance by Owner: The Owner shall not be required by this Agreement to procure or 

maintain any insurance for the Project or for the benefit of the Project participants. The 
only insurance maintained by the Owner will be such insurance as the Owner otherwise 
decides to carry to cover liabilities or losses of the Owner and its agents and separate 
contractors during the timeframe of the Project. It is the intent of this Agreement that the 
CM will implement insurance plans and purchase insurance policies to protect the Work 
and to insure against liabilities of the CM and the Contractors. Such insurance shall be of 
the kinds and have limits of liability and coverages not less than the minimum limits 
hereinafter specified or required by law, whichever is greater. Notwithstanding the 
foregoing conditions, the Owner reserves the right to implement an Owner-Controlled 
Insurance Program (“OCIP”) to provide any or all of the coverages otherwise required of 
the CM. The terms and conditions of any OCIP will be in the discretion of the Owner, 
provided the Owner will give the CM at least sixty days’ notice of the intent to implement 
the OCIP with an opportunity to comment on its terms. The CM shall be given at least 
fourteen days to comment on the OCIP terms and conditions. After the CM reviews the 
proposed coverage terms and limits of such OCIP, the parties agree that provisions of 
Article 21, including, but not limited to, matters addressing insurance required to be 
provided by CM, coverages, limits and indemnification by CM and Contractors, will be 
modified such that they are consistent with the OCIP and are mutually agreeable to both 
the Owner and the CM. 

21.2. Insurance by the CM: The CM shall purchase and maintain builder’s risk insurance and 
liability insurance that shall protect the CM from the claims set forth below that may arise 
out of or result from the CM’s performance of services pursuant to this Agreement: 

21.2.1. Claims under Workers’ Compensation, disability benefits and other similar 
employee benefits acts that are applicable to the Work performed; 

21.2.2. Claims for damages because of bodily injury, occupational sickness or disease 
or death of CM’s employees under applicable employer’s liability law; 

21.2.3. Claims for damages because of bodily injury or death of any person other than 
CM’s employees; 
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21.2.4. Claims for damages insured by usual personal injury liability coverage that are 
sustained by any person as a result of an offense directly related to the 
employment of such person by the CM or by any other person; 

21.2.5. Claims for damages, other than to the Work itself, because of injury to or 
destruction of tangible property, including loss of use therefrom; 

21.2.6. Claims for damages because of bodily injury or death of any person or property 
damage arising out of ownership, maintenance or use of any motor vehicle; 

21.2.7. Claims for damages because of bodily injury or property damage, including 
loss of use therefrom, arising out of consolidation, transfer, transport, disposal, 
storage or other handling of hazardous or toxic waste, material, chemicals, 
compounds or substances at any location; and  

21.2.8. Claims for professional liability against any design professional engaged by the 
CM or the Contractors as required by the Contract Documents for fabrication 
or installation of components of the Project. 

21.3. The CM shall include similar requirements in all Contracts with Contractors, with limits 
and coverage terms acceptable to the Owner. 

21.4. The Owner makes no representation as to the adequacy or sufficiency of any coverage 
required by this Agreement. Insurance coverage by the CM is subject to the following 
general requirements. The following requirements shall in no way be construed to limit or 
eliminate the liability of the CM that arises from performance of Work under the 
Agreement. The CM is strictly responsible for all deductibles, self-insured retention, co-
pays, and any losses, claims, and costs of any kind which exceed the CM's limits of 
liability, or which may be outside the coverage scope of the policies. The insurance 
specified shall be effected with an insurer approved by the Owner, authorized to do such 
business in the State of North Carolina, and on terms approved by the Owner. Insurance 
companies utilized shall have a minimum rating of A- and Class VII as evaluated by the 
most current A.M. Best Rating Guide. If the insurer has a Best Rating less than A- and 
Class VII, the CM must receive specific written approval from the Owner prior to 
proceeding with any Work under the Agreement. All agents and brokers shall hold valid 
licenses from the State of North Carolina. Before commencing mobilization to the Project 
site and not later than seven (7) days after the receipt of the Construction Agreement by 
the CM for signatures, the CM shall furnish to the Owner a certificate or certificates of 
insurance in a form satisfactory to the Owner. Upon request of the Owner, the CM shall 
provide the Owner with certified copies of the insurance policies required by this Article, 
including without limitation declaration pages, conditions, exclusions and endorsements, 
and confirmation that each policy premium has been paid for the required term of this 
Agreement. A copy of the umbrella policy shall be provided to the Wake County Risk 
Management Department. Certificates of insurance shall be signed by a person authorized 
by that insurer to bind coverage on its behalf. All insurance policies shall provide, as 
evidenced by Certificates of Insurance, that the insurance shall not expire, be canceled, 
reduced, restricted, or changed in any way without at least thirty (30) days prior written 
notice to the Owner. With regard to expiration, cancellation, reduction, restriction, or any 
other change, certificates shall state: "Should any of the following described policies be 
canceled before expiration date or be due to expire within thirty (30) days, the insurer 
shall mail thirty (30) days prior written notice to named certificate holder." In the event of 
any such cancellation, non-renewal, reduction, restriction, or change in any insurance, the 
CM is obligated to replace such insurance within seven (7) days without a gap in coverage 
and file accordingly such notice with the Owner, and other interested parties. Failing 
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immediate receipt of evidence of such replacement of insurance, the Owner reserves the 
right to procure such insurance as the Owner considers desirable and the CM shall pay or 
reimburse the cost of the premium in respect thereof. It is expressly provided, however, 
that any action or inaction on the part of the Owner in this respect shall in no way change 
or reduce the CM's responsibilities and liabilities under this Agreement. Self-funded, 
policy fronting, or other non-risk transfer insurance mechanisms are not acceptable 
without prior written approval of the Owner. Full disclosure of such a program must be 
made prior to commencing mobilization to the Project site. Failure to make a full 
disclosure constitutes a material breach of the Agreement, justifying termination for 
default. 

21.5. The CM shall name the Owner as additional insured under all of its insurance contracts 
with respect to and including without limitation liability arising out of activities performed 
by or on behalf of the CM, products and completed operations of the CM, and automobiles 
owned, hired, leased, or borrowed by the CM. The coverages shall contain no special 
limitations on the scope of protection afforded to additional insureds. 

21.6. For any claims related to this Project, the CM's insurance or self-insurance shall be primary 
and noncontributory with respect to the Owner’s insurance. Any insurance or self-
insurance maintained by the Owner shall be excess and noncontributory with respect to the 
CM's insurance. 

21.7. All policies of insurance shall contain a clause waiving rights of subrogation against the 
Owner, unless the Owner approves otherwise in writing. 

21.8. The CM's insurance shall apply separately to each insured against whom claim is made or 
suit is brought, except with respect to the limits of the insurer's liability. 

21.9. The claim provisions in the CM’s insurance policies must specifically state the insurance 
company has both the right and duty to adjust a claim and provide defense. 

21.10. The policies shall not contain any provision or definition which would serve to exclude or 
eliminate from coverage third party claims, including exclusions of claims for bodily or 
other injury to shareholders, partners, officers, directors, or employees of the CM or the 
Owner. 

21.11. If the policies contain any condition stating that coverage is null and void (or words to that 
effect) if the CM does not comply with the most stringent regulations governing the Work, 
it shall be modified so that coverage shall be afforded in all cases except for the CM's willful 
or intentional noncompliance with applicable government regulations. 

21.12. Any failure by any person to comply with reporting or other provisions of any insurance 
policy, including breach of warranties, shall not affect coverage provided to the Owner and 
its representatives, officials, and employees. 

21.13. The insolvency or bankruptcy of the insured or of the insured's estate shall not relieve the 
insurance companies of their obligations under these policies. Any clauses to the contrary 
are unacceptable and must be stricken. 

21.14. Failure to comply with these requirements shall be a material breach of this Agreement 
justifying termination for default. 

21.15. CM Insurance Coverage Limits 
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21.15.1. Workers’ Compensation shall be maintained with at least the minimum 
statutory limits, and including Employer’s Liability with limits of at least 
$1,000,000.00. All Workers’ Compensation policies provided by the CM and 
the Contractors shall contain a waiver of subrogation in favor of the Owner. 

21.15.2. Commercial General Liability shall be maintained with at least the following 
minimum limits:  

21.15.2.1. $2,000,000 Bodily Injury and Property Damage for each 
occurrence 

21.15.2.2. $4,000,000 Products/Completed Operation Aggregate 

21.15.2.3. $4,000,000 General Aggregate 

21.15.2.4. Coverage shall include, but not be limited to, the following 
supplementary coverages: Contractual Liability to cover liability 
assumed under this Agreement; Product and Completed 
Operations Liability insurance; Broad Form Property Damage 
Liability insurance; Independent Contractors  

21.15.2.5. Such policy shall include all of the coverages, which may be 
included in coverages A, B, and C contained in the Commercial 
General Liability Policy, without deletion. Such policy must be 
issued on an “occurrence” basis, as distinguished from a “claims 
made” basis. 

21.15.2.6. Completed Operations shall extend six (6) years after final 
payment 

21.15.2.7. If Contractors have design responsibility, endorsement CG22 80 
and DIC for contractors’ professional liability is required unless 
waived by the Owner. 

21.15.3. Commercial Motor Vehicle Liability shall be maintained with at least the 
following minimum limits: 

21.15.3.1. Minimum Combined Single Limit that shall not be less than 
$1,000,000 per occurrence 

21.15.3.2. Commercial Automobile Liability insurance shall cover all 
vehicles owned by, hired by, or used on behalf of the Contractor. 

21.15.4. For Contractors with remediation or abatement responsibilities, Contractors 
shall carry Contractor’s Pollution Liability Coverage. Coverage must be sudden 
and non-sudden, and include: 

21.15.4.1. Bodily injury, sickness, disease, mental anguish, or shock 
sustained by any person, including death; 

21.15.4.2. Property damage, including physical injury to or destruction of 
tangible property including the resulting loss of use thereof, 
cleanup costs, and the loss of use of tangible property that has 
not been physically injured or destroyed; and 
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21.15.4.3. Defense, including costs, charges, and expenses incurred in the 
investigation, adjustment, or defense of claims for such 
compensatory damages. 

21.15.4.4. The Owner must be named as Additional Insured, and a Non-
Owned Disposal Site Endorsement must be provided, scheduling 
the appropriate landfill. 

21.15.4.5. Minimum CPL limits of coverage shall be:  
Per Loss $1,000,000 
All Losses $2,000,000 

21.15.5. Excess/Umbrella Liability shall be maintained with the following minimum 
limits: 

21.15.5.1. $25,000,000.00 per Occurrence 

21.15.5.2. $25,000,000.00 Aggregate 

21.16. Policies: Commercial general liability insurance may be arranged under a single policy for 
the full limits required or by a combination of underlying policies with the balance 
provided by an excess or umbrella liability policy. The Owner shall be an additional insured 
on all commercial general liability policies and automobile liability policies submitted to 
comply with this Article. Commercial general liability and excess liability policies shall be 
endorsed with a schedule of underlying liability policies required and obtained from the 
Contractors. Coverage under the commercial general liability policies shall not be limited 
by any language in the contracts with the Contractors making the Contractors liable for 
losses in excess of the limits of coverage provided by the Contractors. 

21.17. Professional Liability Policies: A policy for professional liability shall be provided by the 
CM for its services under this Agreement. In addition, the CM shall obtain from certain 
Contractors or design professionals retained by them, professional liability insurance as 
required by the Owner. The limits of coverage required for professional liability insurance 
shall be included in the CM proposal for insurance, and will be subject to approval by the 
Owner, taking into account among any other reasonable factors the risks insured against, 
the cost of the insurance, and the professionals providing the insurance. 

21.18. Cancellation: The foregoing policies shall contain a provision that coverages afforded 
under the policies shall not be cancelled or expire until at least thirty (30) days written 
notice has been given to the Owner and shall include an endorsement covering this 
Agreement. Certificates of Insurance showing such coverages to be in force shall be filed 
with the Owner contemporaneously with execution of this Agreement or any relevant 
Contractor contract. 

21.19. Builder’s Risk Insurance: The CM shall be responsible for purchasing and maintaining 
insurance satisfactory to the Owner to protect the Project from perils of physical loss. 

21.19.1. The Owner shall receive copies of the builder’s risk insurance policies that 
satisfy this Article. The CM shall be responsible for any deductibles associated 
with this coverage. 

21.19.2. The builder’s risk insurance shall provide for the cost of replacement of the 
Work, including materials stored off site, at the time of any loss. The insurance 
shall include as additional insureds the Owner, the CM, the Contractors and 
their subcontractors and shall insure against the loss from the perils of fire and 
all risk coverage for physical loss or damage due to theft, vandalism, collapse, 
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malicious mischief, terrorism, transit, flood, mold, earthquake, testing, or 
damages resulting from defective design, negligent workmanship or defective 
material. The Owner shall not be responsible for any cost related to an increase 
in builder’s risk coverage not approved by the Owner. 

21.20. Other Property Insurance: The CM and each Contractor shall purchase and maintain 
contractor’s property insurance covering construction machinery, equipment, tools, 
construction trailers and their contents, and temporary scaffolding, whether owned, leased, 
rented, or borrowed and used by the CM or Contractor respectively in the performance of 
the Project Work. The CM and its Contractors shall be responsible for any deductibles 
associated with this coverage. The Owner will not be responsible for any loss or damage 
to tools and equipment belonging to the CM or its Contractors. Each insurance policy 
covering such tools and equipment will include a waiver of subrogation in favor of the 
Owner, Designer, engineers and other enrolled parties. Such coverage shall be written on a 
policy form at least equivalent to that provided by a “Contractor’s Equipment Floater” as 
customarily defined within the insurance industry. The CM and Contractors also agree to 
notify all tiers of Contractors of their obligation to insure any machinery, equipment, and 
tools used by the Contractors in the performance of the Project Work. 

21.21. Valuable Papers & Records: The CM shall provide valuable papers and records insurance 
with coverage in the amount of $250,000 per occurrence. 

21.22. The CM shall provide the insurance coverages required herein through either its enterprise 
insurance program or a Contractor Controlled Insurance Program (a “CCIP”), both meeting 
the coverages and limits described herein. 

21.23. Partial Occupancy: If the Owner occupies or uses a part or parts of the Project prior to 
substantial completion thereof, such occupancy shall not occur until the Owner obtains 
property insurance for the part or parts of the structure occupied by the Owner. 

21.24. Notices and Recovery: If requested by the Owner, the CM shall provide the Owner with 
copies of all policies thus obtained for the Project. The CM shall provide the Owner with 
thirty (30) days advance notice of expiration, cancellation, non-renewal or endorsement 
reducing or restricting coverage. 

21.25. Waiver of Subrogation: The Owner and the CM waive all rights against each other and 
against the Contractors, consultants, agents and employees of the other for damages 
occurring during construction and covered by builder’s risk and any property insurance 
required for this Project, excluding the Owner’s property insurance. The Owner and the 
CM shall each require appropriate similar waivers from their contractors, consultants and 
agents. This waiver does not apply to any design liability, or to manufacturer’s or installer’s 
warranties. 

21.26. [CM As Joint Venture: If the CM is completing this Project on a joint venture basis, 
whether as a partnership, limited liability company, or any other form of business 
association or entity, the CM joint venture and each member of the joint venture retains all 
liabilities assumed by this Agreement, jointly and severally. This may include, but is not 
limited to, all premiums due, deductibles/self-insured retentions, coinsurance provisions, 
claim provisions, insurance policy conditions, and indemnification provisions hereunder. 
For CM provided insurance, evidence of a blanket joint venture endorsement substantially 
similar to the following must be obtained from the general liability and pollution liability 
carriers of each joint venture partner and maintained for a period of 6 years after completion 
of the Project: "With respect to "your work", and the "products-completed operations 
hazard", you are an insured for your liability arising out of the conduct of any partnership 
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or joint venture of which you were a partner or member, even though this partnership or 
joint venture is not shown as a Named Insured in the Declarations. This coverage is excess 
over any available liability purchased specifically to insure the partnership or joint venture. 
This coverage will not inure to the benefit of any other party except you."] [Use this 
paragraph based on project’s need] 

21.27. Indemnity: To the fullest extent permitted by law, the CM shall indemnify and hold 
harmless the Owner, Designer, Designer’s consultants, and agents and employees of any 
of them from and against claims, demands, suits, damages, losses, costs and expenses, 
including but not limited to attorneys’ fees, arising out of or resulting from performance of 
the Work, but only to the extent caused by the negligent acts or omissions of the CM, a 
Contractor, or anyone directly or indirectly employed by them or anyone for whose acts they 
may be liable. The CM shall not be required to indemnify any person against losses resulting 
from a breach of contract or resulting from negligence, misconduct or violation of laws on 
the part of any person indemnified hereunder. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity which would otherwise 
exist as to a party or person described in this Section. In claims against any person or entity 
indemnified under this Section by an employee of the CM, a Contractor, or anyone directly 
or indirectly employed by them or anyone for whose acts they may be liable, the 
indemnification obligation under this Section shall not be limited by a limitation on amount 
or type of damages, compensation or benefits payable by or for the CM or a Contractor 
under workers’ compensation acts, disability benefit acts or other employee benefit acts. 

21.28. Indemnification by Designer: The Owner shall cause the Designer to indemnify and hold 
harmless the Owner, its employees, agents and representatives to the same extent and in 
the same manner that the CM has provided indemnification for the Owner under this 
Agreement. 

21.29. Indemnification by Contractors: The CM shall cause each Contractor to indemnify and 
hold harmless the Owner, CM and Designer from and against any and all claims, demands, 
suits, damages, costs, expenses and fees that are asserted against the Owner, CM or the 
Designer and that arise out of or result solely from negligent acts or omissions or the 
breach of the Contractor’s Contract by the Contractor, its employees, agents and 
representatives in performing the Work. 

22. T ime for Performance, Scheduling and Progress Maintenance 

22.1. The CM shall be responsible for Project scheduling and efficient and timely prosecution 
and completion of the Work. The obligations and duties of the CM with regard to 
scheduling and progress maintenance shall be as follows: 

22.2. Master Schedule: In accordance with the Construction Management Plan, the CM shall 
prepare a Master Schedule for the Project. The Master Schedule shall specify milestone 
dates and the proposed start and finish dates for each major project activity including all 
design and construction activities for each GMP. The Master Schedule shall consist of a 
critical path method (CPM) schedule utilizing accepted standard computer based software. 
The scheduling software shall allow for integration of all aspects of the Project and provide 
for coordination of all Work to be performed. The scheduling software used by the CM 
shall be capable of producing and coordinating logic developed network diagrams, and 
tabular format reports. The CM shall submit the Master Schedule to the Owner for 
acceptance. 

22.3. Design Phase Milestone Schedule: In accordance with the Construction Management Plan, 
after the Owner accepts the Master Schedule the CM shall prepare a Milestone Schedule 
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for the Design Phase. The Design Phase Milestone Schedule shall be used for judging 
progress during the Design Phase. The Design Phase Milestone Schedule activities shall 
include schematic design documents, design development documents, construction 
documents, permitting, creation of separate specifications and bid packages, and selection 
and approval of long-lead-time components of the Project. The CM shall monitor 
compliance with the Design Phase Milestone Schedule, and promptly notify the Owner and 
Designer of any delay or change in the Design Phase Milestone Schedule. 

22.4. Pre-Bid Construction Schedules: Prior to transmitting Contract Documents to bidders, the 
CM shall prepare a Pre-Bid Construction Schedule for each part of the Project and make 
the schedule available to the bidders during the Procurement Phase. The CM shall inform 
the bidders of their responsibilities regarding the Pre-Bid Construction Schedule specified 
in the Instructions to Bidders or Contract Documents. 

22.5. Contractors’ Construction Schedules: The CM shall provide a copy of the Master Schedule 
to the bidders. As part of the notice of award of each contract, the CM shall inform each 
Contractor of the requirements for the preparation of a construction schedule. The 
Contractor shall prepare its own construction schedule in accordance with the requirements 
of the Contract Documents. The Contractor's Construction Schedule shall establish 
completion dates that comply with the requirements of the Master Schedule. The CM shall 
review each Contractor’s Construction Schedule and shall verify that the schedule is 
prepared in accordance with the requirements of the Contract Documents and that it 
establishes completion dates that comply with the requirements of the Master Schedule. 

22.6. Master Schedule with Fixed Completion Dates: Substantial Completion, completion of all 
punch list items, and Final Completion of the entire Project shall achieved by the dates 
reflected in Appendix F, Master Schedule. The CM represents that the Master Schedule 
has been reviewed in detail, that all of the activities which impact, limit, or otherwise affect 
the time of completion of the Work are shown in the Master Schedule and that all of the 
activities of others that impact, limit, or otherwise affect the start, duration, or completion 
of the CM’s activities are also shown. The CM further represents that the CM can and will 
complete each activity within the time shown for that activity. Liquidated Damages shall 
be assessed based on the Master Schedule with Fixed Completion Dates. The CM shall 
develop the complete and final CPM schedule in the form of a CPM network arrow 
diagram using the CM’s logic and time estimates for each segment of the Work. The CM 
scheduling obligation shall include tracking the progress of the Owner’s and the Designer’s 
tasks and activities in relation to the Master Schedule and promptly notifying the Owner 
of any delay that might impact construction. The arrow network diagram will be drawn in 
a level of detail suitable for display of salient features of the Work, including but not limited 
to the placing of orders for materials, submission of shop drawings for approval, approval 
of shop drawings by the CM, Designer and the Owner, delivery of material, and all Work 
activities inclusive of punch list agreed to by the Owner. Each Work activity shall be 
assigned a time estimate by the CM. One day shall be the smallest time unit used. Data shall 
also be provided in Gantt form. Time is of the essence with respect to the Substantial and 
Final Completion dates for the Project. 

22.7. Schedule Monitoring: The Designer and the Owner shall monitor progress of the Work and 
the CM shall cooperate with such monitoring and provide any and all information with 
respect to the progress of the Work and scheduling as the Owner or the Designer may 
reasonably require. The CM shall identify potential variances between scheduled and 
desired completion dates, review the schedule for Work not started or incomplete, review 
the status of submittals and delivery of long-lead-time deliveries, review the Owner’s 
occupancy priorities, and take the action necessary to meet the required completion date. 
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The CM shall furnish to the Owner various schedules and updates setting forth planned and 
completed progress of the Project broken down by the various divisions or parts of the Work 
and by calendar days. The CM shall ensure that all schedules are prepared and updated in 
strict conformance with the Owner’s requirements for formatting of reports for the Owner. 
The CM shall keep the Owner, the Designer and all Contractors fully informed as to all 
changes and updates to the schedule. The CM shall ensure that all schedules incorporate 
necessary lead times for actions required by the Owner and regulatory agencies, by the 
Consultants, by the CM, by utility companies providing services or relocating service lines 
and facilities, by all Contractors, and for significant General Conditions events, including 
but not limited to submittals, permit and approvals applications and review of interim and 
final plans, specifications and bid packages. 

22.8. Construction Schedule Report: The CM shall review the progress of construction of each 
Contractor on a weekly basis, shall evaluate the percentage complete of each construction 
activity as indicated in the Contractor’s Construction Schedule and shall review such 
percentages with the Contractor. The weekly status report shall show the actual Work 
completed to date in comparison with the original amount of Work scheduled, inclusive of 
information on the Contractors’ Work and the percentage of completion for the Project. 
The report shall describe major milestones achieved and slipped, including a discussion of 
each slippage. In addition to schedule information, the report shall contain an overall 
summary of the financial status of the Project with a cost control report with proposed 
solutions for resolution of any cost concerns or issues. The report shall contain a summary 
statement on the status of change orders for the Project inclusive of potential change orders, 
approved change orders and rejected/voided change orders as well as change orders that 
require the Owner’s immediate attention. The report shall contain a summary statement as 
to the status of shop drawings, submittals and RFI’s for the Project inclusive of items 
requiring the Owner, the CM or the Designer’s immediate attention. The report shall 
contain a summary statement as to the status of quality control/inspections for the Project 
including, but not limited to, number and type of inspections made, overall Project quality 
to date, and recommendations. This evaluation shall serve as data for input to a monthly 
Construction Schedule Report that shall be prepared and distributed to the Owner and the 
Designer. The Construction Schedule Report shall indicate the actual progress compared 
to scheduled progress and shall serve as the basis for the progress payment to the CM. 

22.9. Progress Records: The CM shall keep accurate and detailed written records of Project 
progress during all stages of construction. The CM shall maintain a detailed daily diary of 
all events, which occur at the jobsite or elsewhere, and which affect, or may be expected to 
affect, Project progress. The diary shall record weather data, including minimum and 
maximum temperatures, precipitation type and amount, sky conditions, and wind 
velocities. The diary shall also record all visitors, number of on-site workers for each 
contract and include a detailed list of all material deliveries to the site. The diary shall be 
available to the Owner at all times and shall be turned over to the Owner upon completion 
of the Project. The CM shall compile and submit to the Owner daily a summary report 
consisting of the CM’s daily diary entry and each Contractor’s daily report describing the 
construction activities of the day along with manpower and equipment usage, including 
that of the Contractors. 

22.10. Project Site Meetings: The CM shall conduct weekly coordination meetings at the site with 
all Contractors at which the Owner, the Designer, other designated representatives, and the 
CM can discuss jointly such matters as progress, scheduling, and construction-related 
problems. All Contractors shall be represented at these coordination meetings by both 
home office and Project personnel, unless specifically excused by both the CM and the 
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Owner. The CM shall require attendance from other subcontractors and material suppliers 
who can contribute toward maintaining required job progress. It shall be the principal 
purpose of these meetings to effect coordination, cooperation and assistance in every 
practical way toward the end of maintaining progress of the Project on schedule and to 
complete the Project within the specified contract time. The CM shall be prepared to assess 
progress of the Work and to recommend remedial measures for correction of progress as 
may be appropriate. The CM, with assistance from the Designer, shall be the coordinator 
of the conferences and shall lead the meeting. The CM shall take and distribute complete 
minutes of meetings to all attendees and others as directed by the Owner within three (3) 
days of such meetings. Representatives of the Owner may attend any or all meetings and 
shall in any case receive all notices and minutes of meetings. As set forth in the Master 
Schedule and the Contract Documents, the CM shall also conduct pre- installation and pre-
construction meetings for key components of the Work. The CM shall conduct a separate 
monthly meeting with the Owner and the Designer to update them on progress of the Work. 

22.11. Recovery Schedules: Should the CM fail to start a critical activity on the start date shown 
in the Master Schedule or otherwise become delayed, the CM and its Contractors shall, 
without being entitled to any increase in the Guaranteed Maximum Price or other 
compensation, work overtime, increase labor forces or take such other action as may be 
necessary or appropriate to complete the activity by the adjusted Completion Dates shown 
on the Master Schedule, unless the CM is entitled to an extension of the Completion Dates 
under this Agreement. The CM shall require each Contractor to prepare and submit a 
recovery schedule as specified in the Contract Documents. The CM shall review and 
ascertain that each Contractor is providing sufficient resources to regain lost time. In no 
event will the Guaranteed Maximum Price be increased or any expenses be paid to the CM 
or its Contractors for delays caused by the CM or any Contractor, even if there is a 
concurrent delay or suspension by the Owner, it being understood that the CM bears the 
risk of delays caused by its Contractors. 

22.12. Updates and Revisions to Master Schedule: As necessary throughout the Project, the CM 
may make revisions to the Master Schedule so long as such revisions do not alter agreed 
milestone dates. All adjustments to the Master Schedule shall be for the benefit of the 
Project. The Owner shall issue change orders to the appropriate parties as required by this 
Agreement to implement justified revisions to the agreed milestone dates in the Master 
Schedule. During the construction phase, the CM shall update the Master Schedule and 
distribute copies to the Owner and the Designer on a monthly basis, showing any 
adjustments made by any change order, and showing any days gained or days lost with 
respect to any activity. An updated cost- loaded Project schedule shall be furnished showing 
actual completed Work at the end of each month in respect to the entire Project. The form 
used shall be approved by the Owner and shall be submitted with the monthly invoice. The 
CM shall also develop and submit a Work plan for a two week, thirty day and sixty day 
look ahead. 

22.13. Non-waiver: If the CM submits a construction schedule, progress report, or any other 
document that indicates or otherwise expresses an intention to achieve completion of the 
Work prior to any established completion date, no liability of the Owner to the CM for any 
failure of the CM to so complete the Work shall be created or implied. 

22.14. Schedule Adjustment: If the CM and its Contractors, for reasons beyond their control, are 
delayed in beginning any activity, the CM shall, nevertheless, have the same number of 
days as is shown in the Master Schedule for the activity, and the completion date of the 
affected activity and any succeeding activity that is dependent upon that activity shall be 
adjusted accordingly; provided that at any time the Owner, by means of a change order, 



 

46 
 

may require the CM to work overtime, to increase labor forces or to take any necessary or 
appropriate action to decrease the time required for any activity, and the CM shall be 
entitled to an adjustment in the GMP computed in accordance with this Agreement. The 
CM shall review the contents of a request for changes to the construction contract time or 
price submitted by a Contractor, assemble information concerning the request and endeavor 
to determine the cause of the request. In instances where the CM’s analysis reveals that the 
request is valid, the CM shall prepare a detailed report to the Designer and the Owner for 
review, consideration and approval. The CM shall, prior to the issuance of a change order, 
determine the effect on the Master Schedule of time extensions requested by the 
Contractor. The Designer shall prepare the necessary change order documents for signing 
by the CM, Designer and Owner. The CM shall then prepare the necessary documents to 
effect a change to the contract with the Contractor. 

22.15. Withholding Payment from CM: Should any monthly revision of any Master Schedule 
show that the CM is behind on any critical activity, the late completion of which could 
delay Substantial Completion of the Work, the Owner shall be entitled to withhold from 
the next Progress Payment due the CM an amount not exceeding the amount the Owner 
would be entitled to in Liquidated Damages, should Substantial Completion be delayed by 
the same number of days that the CM is currently behind schedule. If, subsequently, the 
Project progress, as shown by any succeeding monthly revision to the Master Schedule, is 
such that the anticipated delay no longer exists, the Owner shall pay with the Progress 
Payment next due to the CM such amounts as have been withheld in accordance with this 
section 22.15. 

22.16. Work by Owner: If the CM, within a period of three (3) days after notice that it is behind 
in a critical activity or is otherwise in default under this Agreement, shall not proceed in 
good faith and with reasonable speed to correct such delay or default in accordance with 
such notice, the Owner shall have full power and authority to take the prosecution of the 
Work out of the hands of the CM, to appropriate or use any or all materials and equipment 
at the Project as may be suitable and acceptable, and to enter into other agreements for the 
completion of the Work or pursue such other methods as in the Owner's sole discretion and 
opinion shall be necessary or appropriate for the completion of the Work in an acceptable 
manner. The Owner shall have the right to perform Work, hire and employ labor and 
craftsmen, rent equipment, subcontract with other parties, or do anything that the Owner 
deems necessary or appropriate to remedy or cure any delay or default by the CM in the 
progress of the Work. Such action by the Owner shall not, in any way, affect, void or limit 
any warranty, guaranty or other responsibility of the CM under the Contract Documents. 
All costs incurred by the Owner in taking any such action shall be charged to the CM and 
deducted from any amounts remaining due under the Agreement. 

22.17. Force Majeure: The CM may be entitled to an extension of the time for completion (but no 
increase in the Guaranteed Maximum Price) for delays arising from unforeseen causes 
beyond the control and without the fault or negligence of the Owner, the CM or the CM’s 
Contractors as follows: 

22.17.1. Acts of God, tornado, fire, hurricane or earthquake that damage completed 
Work or stored materials. 

22.17.2. Acts of the public enemy; acts of the State, Federal, or local government in their 
sovereign capacities. 

22.17.3. Abnormal inclement weather as defined in Section 22.19. 

  



 

47 
 

22.18. Notice: The CM and the Contractors shall not be entitled to and hereby expressly waive 
any extension of time resulting from any condition or cause unless a claim for extension of 
time is made in writing to the Owner within three (3) days of the first instance of delay for 
all delays, except abnormal inclement weather which shall be made in accordance with 
section 22.19. All claims not filed in accordance with this Article shall be waived by the 
CM. Circumstances and activities leading to such claim shall be indicated or referenced in 
a daily field inspection report for the day(s) affected. In every such written claim, the CM 
shall provide the following information: 

22.18.1. Nature of the Delay; 

22.18.2. Date (or anticipated date) of inception of delay; 

22.18.3. Activities on the Master Schedule affected by the delay, and/or new activities 
created by the delay and their relationship with existing activities; 

22.18.4. Identification of person(s) or organization(s) or events(s) responsible for the 
delay; 

22.18.5. Anticipated extent of the delay; and 

22.18.6. Recommended action to avoid or minimize the delay. 

22.19. Weather Delays: On any day the CM considers that the Project is delayed by adverse 
weather conditions, the CM shall identify in writing to the Designer and the Owner the 
adverse weather conditions affecting each activity, the specific nature of the activity 
affected, the number of hours lost, and the number of and identity (by responsibility or trade) 
of workers affected. The Designer shall subsequently provide written recognition of the 
delay. The time for performance of this Agreement includes an allowance for a number of 
calendar days which may not be suitable for construction Work by reason of adverse 
weather. The contract time will be extended only if the number of calendar days of adverse 
weather recognized by the Designer in a given month exceeds the number of inclement 
weather days set forth below, and the CM clearly demonstrates how this adverse weather 
negatively impacts activities on the critical path of the Master Schedule: 

Month Number of Inclement 
Weather Days 

January 7 

February 6 

March 7 

April 6 

May 7 

June 6 

July 8 

August 6 

September 5 

October 5 

November 5 

December 9 
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22.19.1. If the CM believes that the progress of the Work has been adversely affected by 
adverse weather recognized by the Designer during a particular month, the CM 
shall submit a written request for extension of time to the Designer. Such a 
request for an extension of the contract time shall be submitted by the tenth 
(10th) day of the month following that month in which the adverse weather is 
encountered. The request shall include, but is not limited to, the following 
information: 

22.19.1.1. Detailed description of weather's effect on scheduled activities 
and its net effect on the critical path of the Project, and 

22.19.1.2. Weather records from the official weather station nearest the 
Project site and records of actual observation as contained in 
daily reports, correspondence, or other contemporaneously 
prepared documentation. 

22.20. Damages for Delay: The CM shall not be entitled to any adjustment in the Guaranteed 
Maximum Price or other compensation from the Owner for any delay in the completion of 
or progress on the Work that is caused by a force majeure condition or is otherwise not 
caused by the sole and direct act or omission of the Owner or the Owner’s employees or 
agents. 

22.21. Liquidated Damages for Delay: The CM specifically recognizes that a delay by the CM in 
achieving the Completion of the Project will necessarily cause damages, losses, and 
expenses to the Owner, including, but not limited to and by way of illustration only, 
increased capitalized costs and interests for the Project, increased and extended Project 
overhead, Designer's and Consultant's fees, increased costs of construction, increased and 
extended operation costs of other facilities, and inefficiency and loss of productivity, and 
that such damages, losses, and expenses may not be readily identifiable or ascertainable at 
the time they are incurred or at any later time. Therefore, and in recognition of these factors 
and the likelihood that actual damages from a delay will not be readily ascertainable, the 
CM agrees to pay to the Owner, as Step One Liquidated Damages and not as a penalty, the 
sum of _______________ Dollars ($________) as the Liquidated Damages per day, for 
each day by which a failure by the CM to meet the Substantial Completion Date shown in 
the Master Schedule, adjusted in accordance with this Article, delays the Substantial 
Completion of the Project. Furthermore, the CM agrees to pay to the Owner, as Step Two 
Liquidated Damages and not as a penalty, the sum of _______________ Dollars 
($________) as Liquidated Damages per day, for each day by which the CM fails to 
achieve satisfactory completion and sign off of all punch lists or deficiency lists as shown 
in the Master Schedule, adjusted in accordance with this Article; provided, however, that 
no Step Two Liquidated Damages shall be assessed against the CM so long as Step One 
Liquidated Damages are being assessed. The sum for Liquidated Damages is the amount 
reasonably estimated in advance to cover the losses to be incurred by the Owner by reason 
of failure of the CM to complete the Project within the time specified, such time being in 
the essence of this Agreement and a material consideration thereof. This provision for 
liquidated damages does not bar the Owner’s right to enforce its other rights and remedies 
under this Agreement, including without limitation the right to order the CM to accelerate 
the Work or the right to terminate the Agreement. Liquidated damages represent the 
Owner’s best effort at the commencement of the Agreement to estimate its reasonable 
anticipated damages for delay, and should not be construed as a penalty. 
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23. S uspension of the Work by the Owner 
23.1. The Owner may order, in writing, the CM to suspend all or any part of the CM’s services 

for the Project for the convenience of the Owner or for work stoppage beyond the control 
of the Owner or the CM. If the performance of all or any part of the services for the Project 
is suspended, an equitable adjustment in the CM’s compensation shall be made and this 
Agreement shall be modified in writing accordingly. 

23.2. Pre-construction and procurement phases: If the services for the Project are suspended 
during the pre-construction or procurement phases of the Project, the CM’s lump-sum fee 
shall be equitably adjusted based on the length of the suspension, the ability of the CM to 
reasonably reallocate personnel and resources to other projects during the period of 
suspension, costs of remobilizing to the Project after suspension, and other similar factors 
affecting the cost of performance of the services by the CM. 

23.3. Construction and Post-construction Phase Fixed Fees: If the services for the Project are 
suspended during the construction or post-construction phases of the Project, the CM’s 
Fixed Fee shall be equitably adjusted based on the actual costs incurred by the CM for the 
Work and General Conditions during the period of the suspension. 

23.4. Construction and Post-construction Phase General Conditions: In the event the CM’s 
construction and post-construction phase services on the Project are suspended by the 
Owner, the Owner shall reimburse the CM for all of the General Conditions allowed for by 
this Agreement for the first thirty (30) days of such suspension. The CM shall reduce the 
size of its staff for the remainder of the suspension period as directed by the Owner and 
during such period, the Owner shall reimburse the CM for all costs of reduced General 
Conditions. Upon cessation of the suspension, the CM shall restore the construction site 
and home office staff to its former size. 

23.5. Reassignment of Personnel: Persons assigned to another project during such suspension 
and not available to return to this Project upon cessation of the suspension shall be replaced. 
The Owner shall reimburse the CM for reasonable costs incurred in relocating staff persons 
returning to the Project or new persons assigned to the Project. 

23.6. Protracted Suspension: If the Project is suspended by the Owner for more than one hundred 
twenty (120) consecutive days, the CM shall have the option of requiring that its 
compensation, including rates and fees, be renegotiated. Subject to the provisions of this 
Agreement relating to termination, a delay or suspension of the Project does not void this 
Agreement. 

23.7. Additional Compensation to Contractors: The CM shall include provisions in its contracts 
with Contractors substantially the same as this Article 23, allowing for suspension of the 
Project by the Owner, and providing that suspension shall not be grounds for termination of 
the contracts except on the terms set forth in this Agreement. If the Owner suspends the 
Project for reasons other than default by the CM or any of its Contractors, the Guaranteed 
Maximum Price will be adjusted by an amount sufficient to reimburse the reasonable and 
provable expenses incurred by the Contractors as a result of the suspension. 

24. C ost Control 
24.1. Cost Management: The CM shall be responsible for implementing a system of cost control, 

and for the completion of the Project within the Guaranteed Maximum Price agreed to by 
the CM and the Owner as set forth herein. 
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24.2. Budgets: The CM represents that before executing this Agreement it reviewed the Owner’s 
funding plan for the Project and considers it reasonable given the planned scope and 
timeframe for the Project. The CM agrees to develop more detailed Project budgets on the 
following schedule: 

24.2.1. Schematic Design Phase: At the completion of schematic design of each major 
division of the Work, the CM shall prepare and submit to the Owner and the 
Designer a budget based on the CM’s best estimate of the Cost of the Work, 
without excessive or unnecessary contingencies or allowances. This budget 
shall take into account the Master Project Schedule, and the CM’s studies of 
market conditions in the vicinity of the Project. This budget shall be in a format 
reasonably required by the Owner, and shall include at least the cost elements 
included in Appendix E. 

24.2.2. Design Development Phase: At the completion of the design development phase 
of each major division of the Work, the CM shall prepare and submit to the 
Owner and the Designer a revised budget based on the CM’s best estimate of 
the Cost of the Work, again without excessive or unnecessary contingencies or 
allowances. This budget shall take into account the Master Project Schedule and 
the CM’s studies of market conditions in the vicinity of the Project. This budget 
shall be in a format reasonably required by the Owner, and shall include at least 
the cost elements included in Appendix E. This revised budget shall be 
compared and reconciled with the budget or budgets prepared at the conclusion 
of the schematic design phase. 

24.2.3. Construction Documents Phase: When the Drawings and Specifications for 
each major division of the Work reach 90% complete for permitting and 
construction, the CM shall prepare another revised budget, except to the extent 
the GMP has been fixed. All assumptions, allowances and contingencies in this 
revised budget shall be noted and explained. The budget shall be compared with 
and reconciled to the budget created at the conclusion of the design 
development phase. The cost elements shall be based on recommendations by 
the CM, shall be explained to the Owner and the Designer, and shall be subject 
to approval and acceptance by the Owner. 

24.2.4. Special Budgets: Upon reasonable request by the Owner, the CM shall prepare 
estimates and budgets for designated components or features of the Project to 
allow the Owner to compare systems or alternatives, to make life cycle cost 
choices, and to discuss bid packages and other project delivery issues. 

24.3. Analyzing Bids: Upon receipt of bids, the CM shall evaluate the bids, including alternate 
prices and unit prices, and before award of any construction contract shall provide the 
Owner and the Designer with a report summarizing the effect of the bids on the Project and 
Construction Budget. 

24.4. Change Order Control: The CM shall establish and implement a change order control 
system. 

24.4.1. All proposed Owner-initiated change orders shall first be described in detail in 
writing by the Owner, or the Designer if so requested by the Owner, and 
forwarded to the CM. The CM shall then forward a request for proposal to the 
appropriate Contractor (or Contractors), accompanied by technical Drawings 
and Specifications prepared by the Designer. In response to the request for a 
proposal, the Contractor shall submit to the CM for evaluation detailed 
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information concerning the costs and time adjustments, if any, necessary to 
perform the proposed change order work. Pricing for the proposal shall be in 
accordance with the requirements for changes to the Guaranteed Maximum 
Price set forth in Article 25. The CM shall thoroughly, completely and 
critically review the Contractor’s proposal, shall discuss the proposed change 
order with the Contractor and determine the Contractor’s basis for the cost and 
time to perform the Work and, as applicable, the effect, if any, on the 
Guaranteed Maximum Price. The CM shall present its findings to the Owner 
and the Designer in writing with a detailed explanation of why the CM believes 
the Contractor proposal or proposals should be accepted or rejected and 
explaining what the CM did to substantiate the pricing by the Contractor. 
Following acceptance of the proposal by the Owner, the Designer shall prepare 
the change order documents for signature by the CM and the Owner. Upon 
execution of the change order documents by the CM and the Owner, the CM 
shall prepare change order documents for signature by the affected 
Contractor(s). The CM shall verify that any adjustment of time required by 
approved change orders has been incorporated into the Contractor’s 
Construction Schedule. 

24.4.2. The CM shall thoroughly, completely and critically review the contents of all 
Contractor-requested changes to the contract time or price, determine whether 
an adjustment to the Guaranteed Maximum Price or the Master Schedule is 
warranted under the Agreement, and determine the amount or length, if any, of 
the allowable adjustment to the Guaranteed Maximum Price and the Master 
Schedule. If the CM believes that an adjustment to this Agreement might be 
warranted by a Contractor change request, the CM shall provide the Designer 
with a copy of the change request, and the CM shall, in its evaluations of the 
Contractor’s request, consider the Designer’s comments regarding the proposed 
changes. The CM shall present its findings to the Owner and the Designer in 
writing with a detailed explanation of why the CM believes the Contractor 
proposal regarding the proposed changes should be accepted or rejected and 
explaining what the CM did to substantiate the pricing by the Contractor. If, 
after review by the Owner and the Designer, the Owner determines that an 
adjustment to the Guaranteed Maximum Price or Master Schedule is warranted, 
the Designer shall prepare the change order documents for signature by the CM, 
the Owner and the Designer. Upon execution of the change order documents 
by the CM and the Owner, the CM shall prepare change order documents for 
signature by each affected Contractor. 

24.4.3. In instances where a lump sum or unit price is not authorized by the Owner in 
a change order prior to performing Work described in a request for proposal as 
provided in Section 25.1.3, the CM shall request from the Contractor records of 
the cost of payroll, materials and equipment and the amount of payments to 
subcontractors incurred by the Contractor in performing the Work. These cost 
records will be available to determine equitable compensation to the Contractor 
for the change order Work. 

24.4.4. Trade-Off Studies: The CM shall provide trade-off studies for various minor 
construction components. The results of the trade-off studies shall be in report 
form and distributed to the Owner and Designer. 

24.4.5. Progress Payments: In consultation with the Designer, the CM shall inspect the 
Work to determine compliance with the Contract Documents, review the 
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monthly payment applications submitted by each Contractor and determine 
whether the amount requested reflects the progress of the Contractor’s Work. 
The CM shall make appropriate adjustments to each payment application and 
shall prepare and forward to the Designer and the Owner a progress payment 
report. The report shall state the total contract price, payments to date, current 
payment requested, retainage and actual amounts owed for the current period. 
Included in this report shall be a certificate of payment that shall be signed by 
the CM and delivered to the Owner. 

24.5. Costs in Excess of Guaranteed Maximum Price: In the event that the sum of the Cost of 
the Work, the CM Fixed Fee, the reimbursable costs for General Conditions provided by 
the CM, and the CM Contingency exceeds the Guaranteed Maximum Price and any 
adjustments therein as may be due pursuant to the terms hereof, the CM shall continue to 
perform at no additional cost to the Owner until the Project, defined by this Agreement and 
all Attachments hereto, is complete. The CM shall be responsible for paying all costs in 
accordance with the terms of this Agreement that may be necessary to complete the Project, 
even if such amounts are in aggregate in excess of the Guaranteed Maximum Price. 

25. C hanges to the Guaranteed Maximum Price 
25.1. Changes Initiated or Approved by the Owner: The Owner may, at any time and for any 

reason, by written notice or order, make changes or modifications to the Work or add Work 
within the general scope of the Project, including without limitation changes to the 
Drawings and Specifications, the Master Schedule, the sequence, manner or method of 
performing the Work, or the work being provided by the Owner or its separate contractors. 
The CM may propose changes to the Work, but no change to the Work shall be allowed 
unless and until the Owner by written notice or order authorizes the change. If at the time 
of a change to the scope of the Project the GMP has been fixed, the CM shall be entitled to 
seek an adjustment in the Guaranteed Maximum Price. The amount of adjustment to 
increase or decrease the Cost of the Work resulting from a change in the Project shall be 
determined in one or more of the following ways: 

25.1.1. By mutual acceptance of a lump sum, properly itemized and supported by cost 
data; or 

25.1.2. By unit prices defined in a contract with a Contractor; or 

25.1.3. By the cost of such Work determined on the basis of the cost records for the 
changed work. In the event actual costs are to be reimbursed, the CM shall keep 
and present in such form as may be agreeable to the Owner and the Designer 
an itemized accounting together with appropriate supporting data of the actual 
Cost of the Work. 

25.2. Requests for Adjustment of the GMP by the CM: If the CM believes that the following 
grounds exist for an adjustment in the GMP, the CM shall promptly notify the Owner and 
the Designer. 

25.2.1. Unforeseen Conditions: Should the CM encounter unforeseen conditions at the 
Project site materially differing from those shown on the Drawings or indicated 
in the Specifications or differing materially from those that are reasonably 
foreseeable or ordinarily encountered and generally recognized as inherent in 
work of the character provided for in this Agreement, the CM shall 
immediately, and in no event more than three (3) days later, give notice to the 
Owner of such conditions before they are disturbed. The Owner and the 
Designer shall thereupon promptly investigate the conditions and if they find 
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that they materially differ from those shown on the Drawings or indicated in the 
Specifications, they shall at once make such changes in the Drawings and/or 
Specifications as they may find necessary. Any increase or decrease in the 
Guaranteed Maximum Price resulting from such changes shall be adjusted in the 
manner provided herein for adjustments as to extra and/or additional Work and 
changes. However, neither the Owner nor the Designer shall be liable or 
responsible for additional work, costs, or changes to the Work that could have 
been reasonably determined from any reports, surveys, and analyses made by 
the CM or made available for the CM’s review or that could have been 
discovered by the CM through the performance of its obligations pursuant to 
the Contract Documents. 

25.2.2. Design Errors, Omissions and Ambiguities: It is expected that all final 
Construction Documents prepared or signed by the Designer and submitted to 
governmental authorities and code officials shall be complete, coordinated and 
contain directions as will (i) enable a competent Contractor to carry them out; 
(ii) meet the requirements of governmental authorities and code officials; and 
(iii) be sufficiently complete and sufficiently free of conflicts so as to be 
capable of definitive pricing by the Contractors with a minimum of further 
clarifications or detailing by the Designer. It is also expected that the CM will 
perform its obligations under this Agreement, including its obligations to 
review the design documents, diligently and with reasonable care. Design 
errors, ambiguities, inconsistencies, or omissions that the CM could not in the 
exercise of reasonable prudence have detected during the discharge of the CM’s 
pre-construction duties will entitle the CM to seek an increase in the GMP. 
Costs arising from design errors, ambiguities, inconsistencies or omissions that 
the CM should have reasonably detected will be chargeable to the CM 
Contingency subject to the provisions in Article 10 of this Agreement. 

25.3. Unit Prices: If unit prices are utilized in the Guaranteed Maximum Price, the Guaranteed 
Maximum Price Proposal shall document the estimates on which the unit prices are based. 
If the CM later determines that the quantities on which unit prices are based will vary from 
the quantities utilized by the CM to fix the unit prices and calculate the Guaranteed 
Maximum Price, the CM shall within three (3) days after determining that the quantities 
will vary from the estimates notify the Designer and the Owner in writing and forecast the 
amount of the variance. If the estimated quantities available to and used by the CM to 
establish the unit prices are so changed that application of the agreed unit prices to the 
quantities or Work proposed cause substantial inequity to the Owner or the CM, the 
applicable unit prices and Guaranteed Maximum Price shall be adjusted. 

25.4. Directive to Proceed: In the event the CM and the Owner cannot agree that an adjustment 
to the Guaranteed Maximum Price or the Master Schedule is warranted, or cannot agree on 
the compensation for a change in the Work or on an increase in the Guaranteed Maximum 
Price, the CM shall, if so directed by the Owner in writing, nevertheless proceed with the 
Work, and maintain cost-segregated cost records for all work for which the CM believes 
an adjustment might be warranted. Such cost records shall be provided to the Owner at 
least monthly. Any adjustment to the Guaranteed Maximum Price shall be negotiated by 
the parties at a later date utilizing the dispute resolution procedures under this Agreement 
if necessary. 
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26. T ermination of the Work for the Convenience of the Owner 
26.1. This Agreement may be terminated in whole or in part by the Owner for convenience after 

seven (7) days written notice to the CM. 

26.2. In the event of termination for convenience of the CM’s pre-construction and procurement 
phase services under this Paragraph 26.1, the CM shall be entitled to be paid a reasonable 
pro- rata portion of its pre-construction and procurement phase services fee, with no 
additional compensation for termination expenses or post-termination expenses. 

26.3. In the event of termination for convenience during the CM’s construction and post- 
construction phase services by the Owner, the CM shall either cancel or assign to the Owner 
all contracts with Contractors and other suppliers at the sole option of the Owner. The CM 
shall be paid for the Cost of the Work performed to the date of termination, plus reasonable 
termination expenses paid to Contractors under their respective contracts, which shall each 
contain a termination for convenience clause that limits the recovery of the Contractors in 
the event of a termination for convenience to the value of the work actually completed by 
the Contractor to the date of termination, with no recovery of lost profit or other damages 
for wrongful termination of contract. In addition, the CM shall be paid all of its allowable 
General Conditions costs to the date of termination, including all termination expenses. 
Termination expenses are defined as those expenses arising prior, during, and subsequent 
to termination that are directly attributable to the termination. In addition, the CM shall be 
entitled to its full Fixed Fee for any phase of services completed prior to termination, plus 
a reasonable pro-rata portion of its Fixed Fee for any phase of services not completed at 
the time of termination, based on the percentage of such incomplete services actually 
completed prior to the date of termination; provided, however, that if it reasonably appears 
that the General Conditions costs being incurred by the CM would have exceed the not-to-
exceed limit on General Conditions costs, then the Owner shall be entitled to reduce the 
amount of the Fixed Fee payable to the CM upon termination by the amount by which the 
General Conditions would have exceeded the limit on General Conditions costs. After 
receipt of a notice of termination under this Article, the CM shall submit a claim for 
termination fees and expenses in a form and with certifications as are reasonably required 
by the Owner. The termination claim shall be submitted promptly, but in any event within 
sixty (60) days of receipt of a notice of termination unless extended by the Owner. The claim 
shall be subject to reasonable audit to the same extent as any other request for payment of 
General Conditions. 

27. T ermination of the Agreement Due to Default 
27.1. This Agreement may be terminated by either party hereto upon fifteen (15) days prior 

written notice should the other party fail substantially to perform in accordance with the 
terms hereof through no fault of the terminating party or if the Project, in whole or 
substantial part, is stopped for a period of one hundred twenty (120) consecutive days under 
an order of any court or other public authority having jurisdiction or as a result of an act of 
government. Without in any way limiting the scope of this Article, the Owner may 
terminate this Agreement if the CM fails to begin or complete the Work within the time 
specified for completion in this Agreement, or shall perform the Work unsuitably or shall 
discontinue the prosecution of the Work for three (3) consecutive days, or if the CM shall 
become insolvent, be declared bankrupt, commit any act of bankruptcy or insolvency, 
allow any final judgment to stand against the CM or its affiliated companies unsatisfied for 
a period of forty-eight (48) hours, make an assignment for the benefit of creditors, or for 
any other cause whatsoever shall not carry on the Work in an acceptable manner. 
Termination under this Article for failure substantially to perform in accordance with the 
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terms of this Agreement shall be without prejudice to any other right or remedy that the 
terminating party has under the Agreement or at law. If the Owner terminates the 
Agreement pursuant to this Article and later it is determined that the CM had not 
substantially failed to perform in accordance with the terms hereof, then the termination 
will be considered a Termination for Convenience. 

27.2. Notice and Time for Cure: Neither party to this Agreement may terminate this Agreement 
without first giving the other party fifteen (15) business days’ notice of the intent to 
terminate the Agreement, measured from actual receipt of the notice. If the grounds for 
termination stated in the written notice are removed or cured within fifteen (15) business 
days after receipt of notice, this Agreement may not be terminated for default. 

27.3. Payment to the CM: In the event of termination pursuant to this Article, the CM shall be 
paid the Cost of the Work performed through the date of termination, plus allowable 
General Conditions costs incurred through the date of termination, plus its full Fixed Fee for 
any phase of services completed prior to termination, plus a reasonable pro-rata portion of 
its Fixed Fee for any phase of services not completed at the time of termination, based on 
the percentage of such incomplete services actually completed through the date of 
termination, less any amount by which the total cost paid by the Owner to complete the 
Work for which the CM is responsible, including General Conditions, exceeds the 
Guaranteed Maximum Price. In addition, the Owner may deduct from the final payment to 
the CM any liquidated damages or other damages for which the CM is liable under this 
Agreement. No payment shall be due under this Article until the Project is finally complete 
and all rights and claims by Contractors for work on the Project have been settled and paid. 

27.4. Assignment of Contracts: In the event of termination pursuant to this Article, all 
construction and supply contracts between the CM and all Contractors and other suppliers 
for the Project shall be immediately assignable to the Owner, at the option of the Owner, 
on the same terms and conditions applicable to the CM under those contracts. The CM 
shall obtain the consent of each Contractor and supplier, in their respective contracts with 
the CM, to this assignment. 

28. A dditional Termination Provisions 
28.1. In the event of any termination under this Agreement, the CM agrees to: 

28.1.1. deliver to the Owner all Project as-built records, operation and maintenance 
manuals, warranties and other Project information generated to date; 

28.1.2. deliver to the Owner copies of all shop drawings and other submittals received 
to date; 

28.1.3. convey to the Owner or its designees title to all materials, supplies, partially or 
wholly fabricated parts and components, and any other property acquired by 
the CM for the Project; and 

28.1.4. provide the Owner with copies of all pending claims under the CM builder’s risk 
policy. 

29. O ccupancy and Use by the Owner; Substantial Completion 
29.1. Occupancy Planning and Support: The CM, in consultation with the Owner, the Designer 

and appropriate regulatory agencies, shall prepare an occupancy plan for the Project. This 
plan shall be provided to the Owner at least ninety (90) days prior to Substantial 
Completion. 
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29.2. The Owner may desire to occupy or utilize all or a portion of the Project when the Work 
for that portion is substantially complete. If so, the Owner shall make a written request to 
the CM in writing, through the Designer if applicable, to permit the Owner to use a 
specified part of the Project that the Owner believes it may use without significant 
interference with construction of the other parts of the Project. If the CM agrees, the 
Designer will schedule a beneficial occupancy inspection after which the Designer may 
issue a partial certificate of substantial completion. The certificate shall include the 
following documentation: 

29.2.1. Date of substantial completion. 

29.2.2. A tentative list of items to be completed or corrected before final payment. 

29.2.3. Establishing responsibility between the CM and the Owner for maintenance, 
heat, utilities and insurance. 

29.2.4. Establishing the date for guarantees and warranties under the terms of the 
Agreement. 

29.2.5. Consent of surety. 

29.2.6. Endorsement from the CM’s insurance company permitting occupancy shall 
not be a condition precedent to the Owner’s occupancy of a part or parts of the 
Project, but may be requested by the Owner in its discretion. 

29.3. The Owner shall have the right to exclude the CM from any part of the Project that the 
Designer has so certified to be substantially complete, but the Owner will allow the CM 
reasonable access to complete or correct Work to bring it into compliance with the 
Agreement. Contractors allowed to Work in substantially complete or occupied areas shall 
clean up after their operations daily or be subject to back charges for cleaning. Occupancy 
by the Owner under this Article will in no way relieve the CM from its contractual 
requirement to complete the Project within the specified time. 

29.4. Operation and Maintenance Materials: The CM shall obtain from the Contractors and 
review, assemble, organize and index all operation and maintenance manuals, warranties 
and guarantees for materials and equipment installed in the Project, in accordance with the 
Contract Documents and the Master Schedule. It is expected that all operation and 
maintenance manuals will be compiled and delivered to the Owner before the Project is 
substantially complete, and generally when the Work is eighty percent (80%) complete. 

29.5. Record Documents: The CM shall coordinate and expedite submittals of information from 
the Contractors for preparation of record Drawings and Specifications, and shall coordinate 
and expedite the transmittal of such record documents to the Owner. 

29.6. The CM shall, prior to requesting a Certificate of Substantial Completion, prepare and 
submit to the Contractors lists identifying Work that does not conform to the Contract 
Documents. The CM shall not request a Certificate of Substantial Completion from the 
Designer until the CM believes that the Project is substantially complete and certifies to 
the Designer that all of the Work is substantially complete. The Designer shall then 
determine whether the Project is substantially complete. Should the Designer and the 
Owner determine that the Work or a designated portion thereof is not substantially 
complete, they shall provide the CM with written notice stating why the Work or 
designated portion is not substantially complete. The CM shall expeditiously complete the 
Work and shall re-request in writing that the Designer perform another substantial 
completion inspection. Costs, if any, associated with such re- inspection shall be assessed 
to the CM at the rates specified in the contract between the Owner and the Designer. Upon 
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Substantial Completion, the Designer shall prepare and submit to the CM a deficiency list 
identifying all portions of the Work which are known by the Designer at that time to be 
incomplete or defective. The deficiency list shall be sufficiently detailed to describe 
deficiencies by floor, by occupancy departments, by building system, or by elevation for all 
rough-ins and finishes. Within thirty (30) days of receipt of this deficiency list, the CM shall 
complete and correct all items on that list along with all other Work required to achieve 
Final Completion of the Work. 

29.7. At any time prior to completion of the one-year period of warranty, the Designer may 
submit to the CM a supplemental deficiency list, in which case the CM shall complete or 
correct any and all new items identified on the supplemental deficiency list. 

29.8. Occupancy Permit: The CM shall assist the Owner and the Designer in obtaining an 
occupancy permit by accompanying governmental officials during inspections of the 
Project, preparing and submitting documentation to governmental agencies and 
coordinating final testing and other activities. Receiving an occupancy permit is a condition 
precedent to substantial completion. 

30. F inal Inspection and Acceptance 
30.1. In consultation with the Designer, the CM shall determine when the Project and the 

Contractor’s Work are finally completed and, following completion of corrections, shall 
issue a Certificate of Final Completion to the Owner. Following the receipt of payment 
from the Owner, the CM shall make all remaining payments due to Contractors. 

31. Q uality Assurance, Warranties and Guarantees 

31.1. The CM unconditionally warrants and guarantees all materials and workmanship against 
all defects arising from faulty materials, faulty workmanship or the negligence of the CM 
or the Contractors for a period of twelve (12) months following the date of substantial 
completion of the Work and shall replace such defective materials or workmanship without 
cost to the Owner. 

31.2. In addition to the foregoing general warranty, the Contract Documents may require 
extended warranties for specified building components, including without limitation 
mechanical and electrical equipment, elevators and escalators, security equipment, roof, 
curtain walls, doors and waterproofing. Extended warranties shall be specified in the 
Contract Documents. All such extended warranties shall either be provided by the CM or 
by a Contractor or manufacturer as provided in the Contract Documents. Such warranties 
shall provide, at a minimum, for the repair or replacement of defective or non-conforming 
components within the warranty period. In the event any Work performed by a Contractor 
or manufacturer is defective or does not conform to the requirements of the Contract 
Documents ("Contractor's Defective Work"), and the Contractor's Defective Work is 
covered by a warranty given by the Contractor, then the Owner agrees, provided that the 
CM warranty period under this Agreement has expired, that (i) the CM shall not be liable 
for such Contractor's Defective Work, and (ii) that the Owner will enforce the terms of the 
contract warranty directly against the Contractor responsible for the warranty. The CM 
agrees to execute such documents as may be necessary to ensure that any warranty given 
by any Contractor will inure to the benefit of the Owner. 

31.3. The CM shall establish and implement a program to monitor the quality of construction. 
The purpose of the program shall be to guard the Owner against defects and deficiency in 
the Work of the Contractors. The CM shall transmit to the Designer and the Contractor a 
notice of nonconforming work and may require that the Contractors correct Work at no 
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expense to the Owner when it is the opinion of the CM that the Work does not conform to 
the requirements of the Contract Documents. Except for minor variations as stated herein, 
the CM is not authorized as part of this service to change, evoke, enlarge, relax, alter, or 
waive any requirement of the Contract Documents or to approve or accept any portion of 
the Work not performed in accordance with the Contract Documents. 

31.4. Testing by the CM: The CM may recommend to the Owner tests and inspections beyond 
those required by this Agreement that the CM believes should be conducted to monitor the 
quality of construction and compliance with the Contract Documents. If the Owner declines 
to conduct the test or defray the costs of the test, the CM may nonetheless conduct the test, 
in which case the cost of such tests shall be borne by the CM. Notice of all such tests and 
inspections shall be provided to the Owner and the Designer, and copies of the results and 
reports of all such tests and inspections shall be provided to the Owner and the Designer. 

32. T esting and Inspections 

32.1. The Owner shall employ and pay for the services of independent testing firms to perform 
all inspections, tests, or approvals required by the Contract Documents except as otherwise 
specifically provided in the Contract Documents. 

32.2. The Owner, other representatives and personnel of the Owner, independent testing 
laboratories, and governmental agencies with jurisdictional interests shall have access to 
the Project at all reasonable times for their observation, inspecting, and testing. The CM 
shall provide all such persons proper and safe conditions for such access and advise them 
of the CM's Project safety procedures and programs so that they may comply therewith as 
applicable. 

32.3. The Owner, other representatives and personnel of the Owner and independent 
testing laboratories may at all reasonable times visit, enter, and make 
inspections at any building, factory, workshop, work, or site where materials are 
being prepared, made, or treated, or where work is being done in connection 
with the Project. 

32.4. Technical inspection and testing shall be coordinated by the CM. The CM shall be provided 
with a copy of all inspection and testing reports on the day of the inspection or test or when 
issued. 

32.5. The CM shall give timely notice of readiness for all required inspections, tests, or 
approvals, and shall cooperate with inspection and testing personnel to facilitate required 
inspections or tests. 

32.6. If laws or regulations of any public body having jurisdiction require any specific or regular 
inspection, test or approval by an employee or other representative of such public body, 
the CM shall assume full responsibility for arranging and obtaining such inspections, tests, 
or approvals, and furnish the Owner the required certificates of inspection or approval. The 
Owner will pay the fees or costs payable to the public body for such inspections. 

32.7. If any inspection or test must be repeated through no fault of the Owner, all fees and charges 
incurred by the Owner for repeating such tests or inspections will be charged against the 
CM, and deducted from any monies due or to become due the CM or, at the Owner's option, 
the CM shall promptly reimburse the Owner for such fees and charges (or such remaining 
fees and charges after such deduction). 

32.8. No review or inspection by the Owner shall relieve the CM of its obligations under the 
Contract Documents. The Owner does not have a duty to the CM to perform reviews or 
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inspections, and the Owner shall not be deemed responsible for the CM'S failure to perform 
in accordance with the Contract Documents based on any failure of the Owner to conduct 
tests or inspections. Rights hereunder of the Owner, other representatives and personnel of 
the Owner and independent testing laboratories to make inspections, conduct tests or 
reviews, take samples, give instructions, raise objections, or the like shall not give rise to 
any duty to do so for the benefit of the CM or any other person or entity. 

33. C orrection and Completion of Work by the Owner 
33.1. Owner May Stop the Work: If the CM fails to perform the Work or its services in 

conformity to the Contract Documents, the Owner may order the CM to stop the Work, or 
any portion thereof, until the cause for such order has been eliminated; however, this right 
of the Owner to stop the Work shall not give rise to any duty on the part of the Owner to 
exercise this right for the benefit of the CM, any Contractor, any other individual or entity, 
or any surety for, or employee or agent of any of them. 

33.2. The Owner May Perform Services: If the CM fails within a reasonable time after written 
notice from the Owner to perform the Work in accordance with the Contract Documents, or 
if the CM fails to comply with any other provision of the Contract Documents, the Owner 
may, after seven (7) days written notice to the CM, correct and remedy any such deficiency. 
In connection with such corrective and remedial action, the Owner may exclude the CM 
from all or part of the Project, take possession of all or part of the Project and suspend the 
CM's services related thereto, take possession of the CM's offices, facilities and equipment 
at the Project, and incorporate into the Project all materials and equipment stored at the 
Project or for which the Owner has paid the CM but which are stored elsewhere. The CM 
shall allow the Owner, the Owner's representatives, agents, and employees, other 
Contractors, and other representatives access to the Project to enable the Owner to exercise 
the rights and remedies under this Article. 

33.3. All claims, costs, losses, and damages (including, but not limited to, all fees and charges 
of engineers, attorneys, and other professionals and all court or arbitration or other 
dispute resolution costs) incurred or sustained by the Owner in exercising the rights and 
remedies under this Article will be charged against the CM, and deducted from any monies 
due or to become due the CM or otherwise available to pay such claims, costs, losses, or 
damages or, at the Owner's option, the CM shall promptly reimburse the Owner for such 
claims, costs, losses, or damages (or such remaining claims, costs, losses, or damages after 
such deduction). 

33.4. The Owner shall have no duty to undertake any such action, and no such action taken by 
the Owner shall relieve the CM from any obligations under the Contract Documents or 
otherwise. Failure or omission on the part of the Owner or its agents to reject 
nonconforming Work shall not release the CM from the obligations of correcting same, as 
directed by the Owner at the CM's expense and at no additional cost to the Owner, at any 
time, notwithstanding that such services may have been estimated for payment or that 
payments may have been made on the same. 

34. D ispute Resolution 
34.1. Governing Law: The laws of the State of North Carolina shall apply to the formation, 

interpretation and enforcement of this Agreement. 

34.2. Mediation: Appendix A to this Agreement shall be a part of the Contract Documents. As a 
condition precedent to initiating a civil action under this Agreement, any party to this 
Agreement shall initiate the mediation process as provided in Appendix A to this 
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Agreement. Any person or firm that expressly or impliedly agrees to perform labor or 
services or to provide material, supplies, equipment, work, performance or payment bonds, 
insurance or indemnification for the construction of the Project or the Work shall be deemed 
a party to this Agreement solely for the purpose of this Article 34. The CM, by means of its 
Contracts, shall specifically require its Contractors to be bound by this Article. 

34.3. Jurisdiction and Venue: Any and all suits or actions to enforce, interpret, or seek damages 
with respect to any provision of, or the performance or nonperformance of, this Agreement 
shall be brought in the General Court of Justice of North Carolina sitting in Wake County, 
North Carolina, and it is agreed by the parties that no other court shall have jurisdiction or 
venue with respect to such suits or actions. 

35. M iscellaneous Provisions 
35.1. Confidentiality: The CM will keep confidential and not disclose to any third party all 

information designated and marked by the Owner as “Confidential” unless required to 
disclose the information by law. Furthermore, the CM shall not disclose publicly 
information concerning the Project, except for communications incident to completion of 
the Project between the CM, Designer, and Contractors, and their independent professional 
engineers, architects and other consultants and subcontractors, and except for information 
publicity approved by the Owner and communications in connection with filings with 
governmental bodies having jurisdiction over the design or construction of the Project. 

35.2. Signs: The CM shall be permitted to erect one sign to identify the CM and other Project 
participants. The identification sign shall be of sound construction, shall be neatly lettered, 
and shall be subject to approval by the Owner. The CM may only erect other identification 
signs if approved by the Owner. In addition to the identification sign, directional signs may 
be erected on the property to facilitate deliveries and the movement of personnel and 
materials about the site. Any directional signs shall be subject to approval of the Owner 
with respect to size, style and location of such directional signs, which approval shall not 
be unreasonably withheld. Such signs may bear the name of the CM and a directional 
symbol. All signs must comply with City of Raleigh sign, appearance and traffic 
ordinances. No other signs will be permitted except by permission of the Owner.  

35.3. Limitation and Assignment: The Owner and the CM each bind itself, its successors, 
assigns, insurers, and legal representatives to the terms of this Agreement. Neither the 
Owner nor the CM shall assign or transfer its rights or interest in this Agreement without 
the written consent of the other, except that the CM may assign accounts receivable to a 
commercial bank for securing loans without approval of the Owner. However, nothing 
contained in this Section will prevent the CM from employing Contractors or such 
consultants, associates or subcontractors as the CM may deem appropriate to assist in 
performance of the services and of the Work hereunder in accordance with this Agreement. 

35.4. Joint Ventures: If the CM is completing this Project on a joint venture basis, whether as a 
partnership, limited liability company, or any other form of business association or entity, 
the CM joint venture and each member of the joint venture retains all liabilities assumed 
by this Agreement, jointly and severally. If the CM is a single purpose joint venture 
partnership or a single purpose limited liability company, each member of the joint venture 
shall execute and agree to be bound by this Agreement jointly and severally with the joint 
venture entity. If requested by the Owner, each member of a single purpose joint venture 
partnership or single purpose limited liability company agrees to sign such reasonable 
guarantees of performance of this Agreement as Owner requires. 
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35.5. Minority Business Enterprise Program: The CM shall at all times comply with the latest 
edition of the Wake County Minority Business Enterprise Policy. All documentation 
substantiating compliance with the requirements of this program shall be delivered to the 
Owner as stipulated in the Contract Documents. A copy of the Wake County Minority 
Business Enterprise Policy is attached to this Agreement as Appendix C, and shall be 
included in the bid documents submitted to potential Contractors for bids. 

35.6. Extent of Agreement: This Agreement represents the entire and integrated agreement 
between the Owner and the CM and supersedes all prior negotiations, representations or 
agreements, either written or oral. This Agreement may be modified or amended only by 
written directives, change orders and other instruments signed by the Owner and the CM 
as expressly set forth in this Agreement. Nothing contained in this Agreement is intended 
to benefit any third party. The Contractors and Designer are not intended third-party 
beneficiaries of this Agreement. 

35.7. Severability: If any provision of this Agreement is held as a matter of law to be 
unenforceable, the remainder of this Agreement shall be enforceable without such 
provision. 

35.8. Meaning of Terms: References made in the singular shall include the plural and the 
masculine shall include the feminine or neuter. To the greatest extent possible, the meaning 
of terms used herein shall be consistent with the definitions expressed in the Contract 
Documents, the contract between the Owner and the Designer, and the Contractor 
contracts. 

35.9. Authority: The persons who execute this Agreement on behalf of the CM and its partners 
or members represent that they have full authority to bind the CM and their respective 
companies, and they agree to provide such proof of authority as the Owner may reasonably 
require. 

35.10. To ensure compliance with the E-Verify requirements of the General Statutes of North 
Carolina, all contractors, including any subcontractors employed by the contractor(s), by 
submitting a bid, proposal or any other response, or by providing any material, equipment, 
supplies, services, etc. attest and affirm that they are aware and in full compliance with 
N.C.G.S. Chapter 64, Article 2 (N.C.G.S. 64-26(a)) relating to the E-Verify requirements. 

35.11. By signing this agreement, Contractor certifies that as of the date of execution of this 
Agreement 1) it does not appear on the Final Divestment List created by the North Carolina 
State Treasurer pursuant to N.C.G.S. 147 Article 6E, Iran Divestment Act, Iran Divestment 
Act Certification. Vendors and  Contractors shall not utilize any  subcontractor that is 
identified on the Final Divestment List.  Any organization defined under NCGS 147-
86.81(a)(1).  Any company listed as boycotting Israel is not eligible to do business with 
any State agency or political subdivision of the State.  

35.12. In consideration of signing this Agreement, the Parties hereby agree not to discriminate in 
any manner on the basis of race, natural hair or hairstyles, ethnicity, creed, color, sex, 
pregnancy, marital or familial status, sexual orientation, gender identity or expression, 
national origin or ancestry, , National Guard or veteran status, religious belief or non-
belief, age, or disability with reference to the subject matter of this Contract. The Parties 
agree to comply with the provisions and intent of Wake County Ordinance SL 2017-4. 
This anti-discrimination provision shall be binding on the successors and assigns of the 
Parties with reference to the subject matter of this Contract. 

35.13. Notices: Whenever any provision of the Contract Documents requires the giving of written 
notice, it shall be deemed to have been validly given if delivered in person to the individual 
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or to a member of the firm or to an officer of the corporation for whom it is intended or if 
delivered or sent by registered or certified mail, postage prepaid, addressed as follows: 

 

To the Owner:  
By Mail: By Delivery: 
Wake County, c/o Facilities Design & 
Construction 

Wake County, c/o Facilities Design & 
Construction 

Attn: Director, Facilities Design & 
Construction 

Attn: Director, Facilities Design & 
Construction 

Post Office Box 550 Wake County Office Building 
Raleigh, North Carolina  27602 337 S. Salisbury Street 
 Raleigh, North Carolina  27601 
  
To the CM:  
By Mail: By Delivery: 
Vendor Name Vendor Name 
Attn: Vendor Contact Attn: Vendor Contact  
[Address] [Physical Address] 
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This Agreement is executed the day and year first written above 
 
 
CM: [Name & Address]     ATTEST: 
 
By: ________________________    By: _______________________ 
 
Name: 
Title: _______________________ 
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Owner: WAKE COUNTY 
 
By: ________________________ 
 
County Manager or Designee 
 
 
By: ________________________ 
 
Director Facilities Design & Construction 
 
This instrument has been pre-audited in the manner required by the Local Government Budget and Fiscal 
Control Act. 
 
             
        _____________________________ 
        Wake County Finance Officer 
 
 
 
 
The Person responsible for monitoring the contract performance requirements is 
____________________________. 
 
       Department Head Initials:  ___________ 


